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JOINT APPENDIZ | 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 14, 847 


ae aeeeng ieee : 
RICHARD M. JAMES, | 


Appellant, | 
v. i 
UNITED STATES OF AMERICA, : 


Appellee. | 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


[Filed May 26, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term ! 
Grand Jury Impanelled May 1, 1958, Sworn in on May 6, 1958 | 
The United States of America Criminal No. 541-58 
v. : Grand Jury No. 502-58 646-58 
Richard M. James Robbery (22 > C.C. 2901) 
The Grand Jury charges: 
On or about December 23, 1957, within the District of Cohimbia, Richard 
M. James, by force and violence and against resistance and by sudden and stealthy 








seizure and snatching and by putting in fear, stole and took from the person and 
from the immediate actual possession of Leroy Slater, property of Leroy Slater 
of the value of about $431.00, consisting of one wallet of the value of $1.00 and 
$430.00 in money. | 
SECOND COUNT: | 
On or about December 23, 1957, within the District of Columbia, Richard 
| 
| 


2 

M. James, by force and violence and against resistance and by sudden and 
stealthy seizure and snatching and by putting in fear, stole and took from the 
person and from the immediate actual possession of GeorgeL. Crosse, pro- 
perty of George L. Crosse of the value of about $10.00, consisting of $10.00 
in money. 
THIRD COUNT: . 

On or about December 23, 1957, within the District of Columbia, Richard 
M. James, by force and violence and against resistance and by sudden and 
stealthy seizure and snatching and by putting in fear, stole and took from the 
person and from the immediate actual possession of James Lancaster, pro- 
perty of James Lancaster of the value of about $19.00, consisting of $19.00 in 
money. 
FOURTH COUNT: 

On or about December 23, 1957, within the District of Columbia, Richard 
M. James, by force and violence and against resistance and by sudden and stealthy 
seizure and snatching and by putting in fear, stole and took from the person and 
from the immediate actual possession of Seresa J. Coleman, property of Seresa J. 
Coleman of the value of about $25.00, consisting of $25.00 in money. 





On or about December 23, 1957, within the District of Columbia, Richard 
M. James, by force and violence and against resistance and by sudden and stealthy 
seizure and snatching and by putting in fear, stole and took from the person and 
from the immediate actual possession of Henry A. Taylor, property of Henry A. 
Taylor, of the value of about $124.00, consisting of one wallet of the value of 
$2.00 and $122. 00 in money. 


SEVENTH COUNT: 


On or about December 23, 1957, within the District of Columbia, Richard 
M. James, by force and violence and against resistance and by sudden and 





stealthy seizure and snatching and by putting in fear, stole and took from the 


person and from the immediate actual possession of Robert C. Thorpe, pro- 
perty of Robert C. Thorpe, of the value of about $590. 00, consisting of $590. 00 


in money. 
A TRUE BILL: 


/s/ Raymond B. Bland 
Foreman 


[Filed May 29, 1958] 


PLEA OF DEFENDANT 


/s/ OLIVER GASCH | 


Attorney of the United States in 
and for the District of Columbia 


' 
! 





On this 29th day of May, 1958, the defendant Richard M. James, appearing 
in proper person and by his attorney James K. Hughes, being arraigned in open 
Court upon the indictment, the substance of the charge being stated to him, pleads 


not guilty thereto. 


The defendant is remanded to the District Jail. 


Present: 
United States Attorney 
By J. Hannon 


Assistant United States Attorney 


M. Deeds 
Official Reporter 


| 
| 


By direction of : 


RICHMOND B. KEECH 


Presiding Judge 
Criminal Court #2 | 


HARRY M. HULL, Clerk 


BY | 
Deputy Clerk 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


[Filed October 29, 1958] 


| 


UNITED STATES DISTRICT COURT ! 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA 
v. 
RICHARD M. JAMES, Defendant 


CRIMINAL ACTION 


NO. 541-58 








é 
Washington, D. C. 
Thursday, June 19, 1958 
The above-entitled cause came on for trial before the HON. JOHN J. SIR- 
ICA, a judge in the United States District Court, andajury, at 2:23 p. m. 
APPEARANCES: 
VICTOR CAPUTY, Esq., Assistant U. S. Attorney, for the government. 
JOHN W. BRENNAN, Esq., JAMES K. HUGHES, Esq., 
for the defendant. 


* * * * &€* *&* *€ * 


HENRY HOLMES 
was called as a witness for the Government and, being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. CAPUTY: | 

Q. Will you please keep your voice up so that his Honor and the members 
of the jury and the defendant and counsel can hear you. State your name. A. 
Henry Holmes. 

Q. Where do you live, Mr. Holmes? A. 234 E Street, Northeast. 

Q. Where were you living on December 23, 1957? A. 234 E Street, North- 
east. 

* * * * *€ & & * 

Q. Is that a house or an apartment, sir? A. It is a rooming house. 

Q. . Directing your attention, sir, to the early hours of the morning of De- 
cember 23, 1957, were you at home? A. Yes, sir. 

Q. And around three-thirty in the morning, can you tell us whether you 
answered a knock on the door? A. Yes, sir, around three-thirty James and two 
more fellows knocked at the door, and I answered the door. And James and the 
other two fellows they came in. James came in with a shopping bag and the other 
two fellows with the pistol drawn. 

Q. Prior to the time that that took place, was that the first time that they 
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9) ! 
were there or had he been there earlier? A. They had been there earlier. 

Q. Tell us about that. A. See, when they came in there earlier, I didn't 
see them. I went upstairs. And then when I came downstairs, when they was 
on their way out, all three of them asked for a glass of water, and I gave all 
three of them a glass of water. They took a little bit of water, and then they 
put it down, and as they was going out, I walked to the door with them and closed 
it behind them. | 

Q. Didthey leave? A. They went out about five minutes. i 

Q. . Did you give them water?. A. Yes. 

Q. Was the defendant James one of them? A. Yes. : 

Q. Now, did there come a time that you saw the defendant James after you 
had given him the water and he had left with the others? A. About five or ten 
minutes. ! 

Q. Tell the Court and jury in your own words what happened on this occa- 
sion. A. About five or ten minutes after they came out, they came back and 
knocked on the door again. When they knocked on the door, J ames and the other 
two fellows came in with the pistol and told me to keep quiet. And then I kept 
quiet. So James had the shopping bag and the other two boys had the pistols. 
And they carried me to the dining room. And then one of the boys snatched the 
wire out of the telephone, and then they carried me downstairs to the basement 
and said this is a stickup. | 

Q. Now, in the basement, were there any other people in the basement ? 

A. Yes. ! 
Q. About how many? A. About thirty-five, forty people. 
Q. What was going on in the basement? A. Well, we had a skin game, card 





Q. What is that? A. Card game. 

Q. Card game? A. Yes. 

Q. Now, do you See that person here in the courtroom, the person to whom 
you gave the water and who came in later on with two other individuals who had 
guns? Do you see him inthe courtroom? A. Yes. 
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Q. Would you point him out? A. James. 

Q. Which one? A. The one with the moustache. 

MR. CAPUTY: May the record show, if Your Honor please, that the witness 
has pointed out the defendant James. 

THE COURT: The record will show he identified the defendant. 

BY MR. CAPUTY: 

Q. Now, will you tell the Court and jury what, if anything, happened down- 
stairs when you went downstairs with the defendant James and the other individ- 
uals? A. Well, when we got downstairs, one of the boys hollered it was a stickup. 
And so people got excited and started moving around. So one boy went to the door-- 

THE COURT: Just say what you saw. 

THE WITNESS: Said it was a stickup. People got excited and started moving 
around, and then there was a shot. And then they started to searching people, 
taking people’s money out of their pockets and making them lay on the floor. 

Q. Now, did you see James do anything in that basement? A. James was 
the one collecting the money and putting it in the shopping bag. 

Q. Did you see that? A. Yes, sir. . 

Q. Now, can you tellus, sir, whether in your presence the defendant James 

took any money from Slater? A. Yes, sir. 

Q.. Did you see that? A. Yes, sir. 

Q. Now, can you tell us whether the defendant James, in your presence, if 
you saw, took any money from Crosse? A. Yes, sir. 

Q. Did you see that too, sir? A. Yes, sir. 

Q. . Can you tell us whether in your presence the defendant James took any 
money from Lancaster? A. Yes, sir.- 

Q. Did you see that? A. Yes, sir. 

Q. Now, can you tell us, sir, whether in your presence the defendant James 

took any money from Seresa J. Coleman? A. I knew he padded his pocket, but 
didn't see him take any money. 

Q.. Can you tell us, sir, whether the defendant James took any money from 
Nathan Shaw in your presence? A. Yes, sir. 





y¥ ® + ? 


Q. Did you see that? A. Yes, sir. 
Q. Now, can you tell us, sir, whether in your presence the defendant James 





took any money from Henry Taylor? A. Yes, sir. 

Q. Can you tell us whether in your presence the defendant James took any 
money from Robert C. Thorpe? A. Yes, sir. | 

Q. How long were they in the premises? A. They weren't in there over 
fifteen or twenty minutes. | 

Q. Prior to December 23, 1957, had you known by sight or ever seen the 
defendant James before that day? A. No, sir. | 

Q. Now, this happened in the District of Columbia? A. Yes, sir. 

Q. 234 E Street is in the District of Columbia? A. Yes, sir. 

MR. CAPUTY: Allright. You may examine. : 

THE COURT: You may cross-examine. : 

CROSS-EXAMINATION 7 

BY MR. HUGHES: * * * *€ * * K * | 

Q. Now, you say when these three men first came in these premises that 
you were on the second floor? A. Yes. : 

Q. Were you coming down from the third floor to the second floor or the 
second floor to the first floor when you first sawthem? A. When I first saw 
them, they was coming up the steps. | 

Q. From the basement? A. That is right. | 

Q. Now, where are the lighting fixtures with reference to the steps coming 
up from the basement? A. Well, they was coming up the top steps, and I was 
sitting around the dining room at the table, me and the other boy was talking. 

Q. Who was the first person coming up from the basement that you observed? 
A. Well, I don't know. | 

Q. You don't know? A. No. | 

Q. How long do you estimate that you observed the three boys at that time? 
A. Well, they came in -- ! 

Q. About how long, length of time? A. Well, I just seen them then; and 
then they asked for the water; and then I gave them some water. Then I took a 








8 
good look at them because I know I hadn't seen them before. 

Q. I said, how much time did you have them under your observation, how 
long? A. About five or six minutes. 

Q. Five or six minutes? A. Yes. 

x* * * * * K* * * 

Q. At the time did you observe all three of the men? A. No, I just watched 
him. 

Q. You watched who? A. James. 

Q. Was he the first one up the steps? A. I don't know. I wasn't paying 
that much attention, because I know they were three strangers, and three strang- 
ers coming in a place, you watches them hard; and I paid more attention to him 
than anybody else. 

Q. Did you at any time observe the other two? A. Yes. One of the boys 
has a birth mark. 


Q. One of the boys has a birth mark? A. Yes. But the third boy, I didn't 
know him. Me 


Q. Allright. Now, how long would you say, how much time elapsed be- 
tween the time of the three men leaving your premises until they returned? A. 
About five minutes, maybe ten. 

Q. Five minutes? A. Five or ten minutes, wasn't that long. 

Did you answer the door at that time? A. That is right. 
_ And at that time you say two of the three men hada gun? A. That is 


And none of the two men was the defendant? A. He didn't have a gun. 

He didn't have any gun? A. He had the shopping bag. 

He didn't have any gun? A. No, I didn't see any gun. 

Who, if anyone, ordered you into the basement? A. The boy with the 
gun told me to keep quiet; and then when I kept quiet, the tallest boy, he went 
and pulled the telephone wire out. 

 Q. Was the telephone on the first floor? A. That is right. 
Q. And that person hada gun? A. Yes. 
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9 
Q. That was not this defendant? A. No. 
Q. After the telephone was pulled out, what, if anything, transpired? A. 
Then they carried me down the steps. 
* * * *£ kK kK *K * 
Q. Now, after this transaction had taken place that you have testified to, 
did you call the police? A. No. | 
Q. Do you know who, if anyone, did call the police? A. We couldn't call 
the police because the telephone was yanked out. 
Q. You could have called from some premises other than 234 E Street. A. 





Someone else went and got the police. 
Q. Who called? A. I don't know who called. 
Q. Did the police arrive? A. Yes. 
Q. How many? A. Well, there was a scout car and there was plain clothes- 


i 
| 


Q. How many police did you talk to after this occurrence? A. I talked to 
about three. 

@. Do you know the names of any of them? A. No. | 

Q. Did you give any of the police that you talked toa description of any of 
the men, any of the three men? A. Yes. | 

Q. What description did you give, sir? A. Well, I told them about this boy. 

Q. I don't want you to tell me what you told them. I want you to tell me what 
you told the policeman. i 

THE COURT: Just answer the question. ! 

THE WITNESS: Well, he‘had on a little coat and a cap, kind of short coat, 
like a raincoat, and the other boy -- 

BY MR. HUGHES: 

Q. Was that the only description you gave him of this detendant ? A. Yes. 

Q. You told him that one of the defendants had on a light cone and a cap, is 
that right? A. Yes, like a raincoat. 

Q. . Did you tell the police officer at that time about any pad characteristics, 
any scars that you observed or any peculiar facial characteristics? A. I told 


men. I don't know exactly how many. ! 
| 





| 
| 
| 
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10 
him I would know him if I see him again. 
Q. You told him that? A. Yes. 
* * * *& *£ & * * 
LEROY SLATER 
was called as 2 witness for the Government and, being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. Will you state your name, sir? A. Leroy Slater. 
* * * * * * K * 
Q. Directing your attention to December 23, 1957, in the early hours of 
the morning, were you.at 234 E Street, Northeast? A. Yes, sir. 
Q. And what time did you gothere? A. I went there around one o'clock. 


6. And how long did you stay? A. I stayed about four or five hours, I guess. 
x* x * k* *&* * Kk * 


Q. Tell us in your own words what, if anything, happened. A. Well, I was 


sitting there at the table playing cards, and three fellows come in who said it 
was 2 stickup; and everybody started to running back to the back of the building; 
and I was running to the back of the building at the time too. So one of the fel- 
lows, whoever they were, called me and asked me what am I doing running and 
being like I was hiding somebody, running and hiding something. So he called 

me in the middle of the floor and hit me on the side of the head and went in 
my pocket and had taken two hundred twenty-five dollars out of my inside pocket 
and one hundred fifty dollars out of my pants pocket. 

THE COURT: How much was the total amount? 

THE WITNESS: He had taken altogether around four hundred. He had taken 
sixty dollars of mine off the table, one hundred fifty dollars out of my pants 
pocket, and two hundred twenty-five dollars out of my coat pocket. 

BY MR. CAPUTY: : 

Q. Can you tell us anything about the men, if anything happened down there? 
A. Well, at the time they come in they said it was a stickup. So some of the 





ii 


fellows run, like running to the back door, and one of the fellows on the step 


shot at the back door and told him not to go out there. 


but two guns. 


|} Q. And how about the other person, can you tell us what he 


other person, whoever it was, had a shopping bag. 


money around the floor, off the floor. 


Q. Can you tell us whether one or more had guns? A. Wel, I didn't see 


had? A. The 


Q. Did you see him do anything with that? A. Well, he was picking up 


Q. Are you able to identify any of the three people that were inthere? A. 


34 No, I am not. 
* * * * * *€ * * 


2 35 | JAMES LANCASTER | 
4) was called as a witness for the Government and, being first duly Sworn, was ex- 
a amined and testified as follows: | 


* * * # * * * * DIRECT EXAMINATION* * * 


mises at 234 E Street, Northeast? A. Yes, sir. | 
*x*¥ * *&* * kK Ke K 


1 
ee + 8 


36 Q. Directing your attention to December 23, 1957, were you at the pre- 


Q. Will you tell the Court and jury what, if anything, happened in that base- 





> ment? A. . Well, some fellows came in and says it is a stickup, 
= Be Q. How many fellows came in? A. I don't know, sir. 

Q. Tell us what happened. A. Well, the fellow next to me 
the floor, and that is where I stayed. 
! Q. . Did you lose any money? A. Nineteen dollars. 


Q. How was it lost? A. It was on the table. 
* * * £ * Kk OK * 


knocked me on 


y BY MR.. CAPUTY: 
rl Q. . Did you hear anything in the basement after the individuals came in? 
. A. People talking. 





38 Q. Did you hear anything else? A. I heard a shot. 


| 


¢ came in. | 
| 


Q. Tell us about that. When did you hear the shot? A. After the fellows 


12 
MR. CAPUTY: That is all. 
MR. HUGHES: No questions. 
THE COURT: Step down. ; 
| (Witness excused. ) 

-MR, CAPUTY: Will you call Mr. Coleman? 

THE DEPUTY MARSHAL: He is not there. 

MR. CAPUTY: Will you call Mr. Taylor then? 

Thereupon 
HENRY TAYLOR 
was called as a witness for the Government and, being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
* x* * * *& *&* kK * 

Q. . Directing your attention to December 23, 1957, were you.at the pre- 
mises at 234 E Street, Northeast? A. Yes, sir, I was. 

Q. In the District of Columbia? A. Yes. 

Q. And what time did you go there, Mr. Taylor? A. Around about two 
o'clock. 

Q. Were you in any particular part of the premises at 234 E Street, North- 
east? A. Yes, I was in the basement part of 234. 

Q. . And was there anyone else in the basement, any other people there? A. 
. About thirty or forty people down there. 

Q. Were you doing anything in the basement? A. I was down there playing 
a little cards. 

Q. Now, during the time that you were playing cards, can you tell us, the 
Court and jury, whether anything of an unusual nature happened in the basement ? 
A. Yes. Three men came down and rushed on down the steps, and two of them 
had guns. I seen one that didn't have any gun, just his hand in his pocket. And 
then he said, "This is a stickup, get back away from the table." We were 
standing at the table. ae 4 

Q. Anything else happen? A. And they had taken the money away from 


© 


yy 


a A 


i 


13 | 
everybody down there. | 
Q. Any moneytaken from you? A. Yes, they took my pocketbook. I had 
one hundred twenty-two dollars in my pocket book. They took that. 
Q. Do you know who took that? A. This fellow here, he ni the shopping 


- Q. Whotook your money? A. This fellow sitting over at the table. 
Q. Which one? A. James in the middle. 
Q. Which one of the three? A. The colored fellow in the middle. 
THE COURT: Let him step down. ! 
MR. CAPUTY: Come down here and point him out. 
THE COURT: Step down and go over and identify the person if you can. 

(The witness indicated. ) | 
’ THE WITNESS: He was the one that had the shopping bag. 


BY MR. CAPUTY: 
Q. All right. Now, will you tell us what, if anything, he did when he stepped 
up to you? A. Well, he put his hand in my pocket and took my pocketbook and 





put it in the bag, and the other fellow told me to get back in the'corner and lie 
41 down, the fellow with the pistol. ! 
Q.. Where did you lie down? A. I lied down on the floor. : 
.Q. How much money did you have? A. One hundred twenty-two dollars. 
Q. Now, down in the basement, can you tell us, sir, whether you heard 
any noise in the basement after they came in? A.. Well, the fellow who had 
the gun, he shot the pistol into the door there. | 
@ Now, directing your attention to April of 1958, did there come a time, 
sir, that you went to Pittsburgh, Pennsylvania? A. April $rd. 
Q. Did you go to Pittsburgh? A. Yes, sir. 
Q.. With whom? A. . With Sergeant Dixon. 
.Q. And at Pittsburgh, can you tell us whether you identified anyone at Pitts- 
burgh as being in 234 E Street, Northeast, on December 23 when the robbery 
took place? A. Yes, I identified him. He was in Pittsburgh. : 
Q. You identified James? A. That is right. | 
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42 Q. Had you known the defendant James before or seen him before December 
23, 1957? A. No. I never had seen him before until that night he came in the 
basement. 
MR. CAPUTY: That is all I have. 
CROSS-EXAMINATION 


BY MR. HUGHES: + = # &£ & 8 8 & 
Q. Now, who notified you that you were to go to Pittsburgh with them? A. 
Sergeant Dixon. 


43 Q. How did he notify you? A. He came to my house on K Street. 
Q. What did he tell you? A. He asked me did I know the boy that stuck 
me up over at Northeast. I told him I guess I would if I seen him. 
Q. . Did you tell him you did? A. Yes. 
* * * & * k kK * 
44 Q. Now, did Detective Dixon tell you in Washington or on the way to Pitts- 
burgh who he wanted you to identify in Pittsburgh? A. That is right. He told 
me before I left that he wanted me to go up there and identify the James boy. 


.Q. He told you who you were supposed to identify didn't he? A. That is right. 


Q. So that when you went to Pittsburgh you knew who you were supposed to 
identify, didn't you? A. Yes. .I knew if I had seen him I would know him. I 
didn't know his name. 

THE COURT: Let him finish. Have you finished your answer? 

THE WITNESS: I went there to identify him. I knew he was the only one 
that was over on E Street, Northeast. 

* * *£ * * £ * * 
45 BY MR. HUGHES: 

Q. . Did Detective Dixon in Washington or on the way to Pittsburgh tell you 
that you were to identify the James boy as one of the persons that held you up? 
A. Yes, he asked me would I know the James boy that stuck us up. 

* *£¢ *£ * *& * K * 


47 Washington, D..C., Friday, June 20, 1958 
x * x* * * & K 


© 
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49 HENRY TAYLOR i 


resumed the witness stand and testified further. as follows: | 
CROSS EXAMINATION (resumed) | 

BY MR. HUGHES: * * * © * & & & 

50 Q. You testified before the United States Commissioner in Pittsburgh, didn’t 


you? A. Yes, sir, I did. 





! 
* * * * K€ K€ KX * | 


51 .Q. . Did you and Detective Dixon walk into the Commissioner's — 


room together in Pittsburgh? A. All in together. 


* * €£ 5k * K : 


Q. Was the defendant in this hearing room at that time? Was the defendant 
in the hearing room when you and Detective Dixon walked in? A. They brought 
52 him in later. 
Q. . And they only brought him in, he was the only person they brought in? 
A. He was the only one. 





* * * * kK * Ok | 
Q. _ Did Officer Dixon say anything to you at that time? A. He didn't say 
anything to me then. i 
Q. Did he tell you that that was Richard James? A. He asked me did I 
know him. I never knew his name until that day. i 
THE COURT: Answer the question. . Did the officer tell yh that the man he 
brought in was James? | 
THE WITNESS: No. He asked me did I know that man, that man there. I 
said I know him. I didn't know his name at no time until that day there. 
BY MR, HUGHES: | 
Q. Is it not a fact when you were asked by the United States Commissioner 
if this was one of the men that robbed you that you said he looks like the man but 
that he was fatter now than he was then? A. Yes, Bineelie ipeeoe = abies 
the night he robbed me. : 
53 Q. Didn't you also say before the United States Commissioner that the de- 
fendant looked like the man but you could not be sure that he was the man? A. 
I don't remember saying that. 





16 
Q. Whose house is this 234 E Street, Northeast? A. Shaw. 
Q. Isn't it your house? A. No, it is not my house. 
* * * *£ kK Kk K * 

54 Q. Were you excited when this took place? A. Well, it did excite me 
quite a lot, running down there with the pistols. Two of the men had pistols. 

Q. Two had guns? A. Two, and one shot a gun. 

Q. One shot was fired? A. One shot, the shot at the back door there. 

Q. Didn’tthat excite you? A. It excited me. Iam pretty old. I don't get — 
too nervous too quick, but it shook me up that night pretty bad, because I thought 
they were going to throw one at me. 

Q. How long would you say you had any one of the three men under obser- 
vation? A. What did you say? 

Q. How long did you look at the people? A. They was in there as much 
as fifteen minutes, I guess. 

Q. Were you looking at them all the time? A. All the time I was in there. 

.Q. You were looking at them all the time? A. Yes. 
* * * k *K * kK * 

55 Q. . When you laid face down on the floor, you couldn't observe anybody in 
the room, could you? A. I could see him because I was looking right at him all 
the time I was in there. 

Q. I beg your pardon. A. I was looking at him the whole time I was down. 
I had a chance to see them. They didn't put nothing over my head. I just lay 
down on the floor. 

* * *£ *£ * * * 
REDIRECT EXAMINATION 

BY MR. CAPUTY: 

Q. Were you standing up when the money was taken from you? A. I was 
standing up. 

‘Q. ‘How about the other poeple, were they standing up, if you know, when 
the money was taken from them? A. They all was standing up. 

Q. Were you all ordered together to lie down or were you ordered individually 
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to lie down? A. After they had taken the money, then they made us go over to 
the corner. | 

Q. After all the money was taken from all the people? A. 
* *£ * k * kK * * 
GEORGE L. CROSSEN 
was called as a witness for the Government and, being first aly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 


| 


tees is right. 


BY MR.. CAPUTY: 
Q. Will you state your name? A. George L. Crossen. 
* * *€ k Kk K OK 
Q. Directing your attention to December 23, 1957, can you tell us whether 
you were in the premises at 234 E Street, Northeast? A. Yes, I was. 


Q. What time did you gothere? A. Well, I was there, I guess, around ten 





o'clock. 
* * ek K Kk OK * | 

Q. Now, did there come a time when you were in the premises at 234 E 
Street, Northeast, on December 23, that something unusual happened? A. Yes. 

Q. Will you tell in your own words to the Court and jury what happened, if 

anything? A. Well, about, I will estimate, in fact, I don't know the exact 
time -- I estimate around about twelve, maybe between twelve and one o'clock, 
these three fellows entered where we was at and came in and asked for a fellow 
by the name of Nat. So we didn't pay too much attention to them because they 
asked for someone that we knew. So around about maybe between two and three 
o'clock they came back, and that is the time they held the place up. 

Q. Well, what happened when they came back? Tell us in your own words 
what happened. A. Well, they came in and said it was a stickup. 

Q. Then what happened? A. Well, we didn't pay too much attention to it 
until this fellow shot. So we all paid attention to it then. ! 

THE COURT: Wait a minute. I didn't hear that. 

MR. HUGHES: I think we should know which fellow. 
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THE WITNESS, Which one I don’t know. AllI heard was a shot. 
BY MR. CAPUTY: 
Q. Ashot? A. That is right. 
Q. Then what happened? A. This fellow that he shot at towards the door on 
the right of the room fell on the floor. 

59 Q. What happened after that? A. Now, at the present time, when he shot, 
I was standing up; and I fell on the floor too. So they started to telling everybody 
to get inthe corner. SoI got off the floor after things quieted down, and one of 
the fellows came around with a bag in his hand collecting money. 

Q. Was any money taken from you? A. Ten dollars was taken from me. 

Q. ._ And do you know who took that from you, sir? A. Well, the fellow that 
had the bag took the money from me. 

Q. Are you able to recognize him? A. I think so, sir. 

Q. Do you see him here in the courtroom? A.. Well, I think that is the 
fellow there. Of course, his moustache wasn't as heavy as it is now. 

Q. Which one? A. The one behind Mr. Hughes there. 

Q. Is he the one that took your money? 

MR. HUGHES: He said he thought he was the one. 

BY MR. CAPUTY: 

_ @. Is he the one that took your money? A. Iam sure of it, sir. His 

moustache is heavier than it was then. 

THE COURT: Let me get his answer. 

(The Reporter read the last answer. ) 

THE COURT: AU right. 

BY MR. CAPUTY: 

Q. This happened in Washington? A. It did. 

Q. . District of Columbia? A. It did. 

MR. CAPUTY: May the record show, if Your Honor please, that the witness 
has identified the defendant. 

THE COURT: He referred to the defendant seated between his counsel, correct? 

MR. HUGHES: Yes. 
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THE COURT: The record will show that. 
MR. CAPUTY: You may examine. 
CROSS-EXAMINATION 
BY MR. HUGHES: | 
Q. Mr. Crossen, the night this happened, did you go to a cla A. 
I did. 
Q. And at Headquarters, did you view a lineup? Do you iow what a lineup 
is? A. Well, I have been to a lineup before, I have been ina lineup before, 
but at this time it was different because we was just down there: to identify the 
pictures. 
Q. Did I understand you to say you had been in a lineup youreeit ? A. Thad. 
Q. So you know what a lineup is? A. Yes. We had been under lights. 
_Q. Did you view a lineup the 23rd of December after this occurrence? A. 
Well, I viewed the pictures that was shown to us. | 
MR. HUGHES: Now, if Your Honor please, I don't think the answer is re- 
sponsive. i 
THE COURT: I will tell the jury to disregard that remark. It was not re- 
sponsive to the question. So the jury will disregard that answer entirely. 
MR. HUGHES: I think I better approach the bench, Your Honor. 
(At the bench:) | 
THE COURT: Did you ever talk to these people? | 
MR. CAPUTY: This is my witness. Even so, if Your Honor please, that 
answer is harmless, because he didn't say that he had viewed his picture. He 
said he viewed pictures. | 
‘THE COURT: Read that answer back. : 
(The Reporter read the last answer, "Well, I viewed the pictur es that 
was shown to us. "') : 
MR. HUGHES: I now move for a mistrial. If I can think of the case, my 
recollection of the case is that the testimony was identical in that case. 
THE COURT: Wasn't there a case in the Court of Appeals regarding pictures? 
MR. HUGHES: Billings case. ! 
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THE COURT: Didn’t that happen to be a particular picture? 

MR. CAPUTY: Yes. He didn't say he viewed the defendant's picture in 
this case. 

THE COURT: In the Billings case -- 

MR. CAPUTY: He said he viewed his picture. 

THE COURT: I believe that is the answer he gave. 

MR. HUGHES: Your Honor, I think it would be helpful if you make a note to 
the effect that I asked the witness if he knew what a lineup was. 

MR. CAPUTY: That was not a harmful answer, if Your Honor please. 

THE COURT: I don't think so, in view of the fact that he said the pictures. 

MR, CAPUTY: May I have an opportunity to talk to him and go and talk to 
the others and remind them again? 

THE COURT: I will adjourn for lunch after I tell the jury this. Do you have 
any objection to my telling the jury this? 

' MR. HUGHES: No. 
THE COURT: Iam going to repeat the question and answer. 
63 (In open Courts) 

THE COURT: Now, ladies and gentlemen of the jury, during the cross ex- 
amination of this witness, Mr. Hughes asked the following question, and this is 
according to the Reporter's notes here: "Did you view a lineup the 23rd of De- 
cember after this occurrence? Answer: Well, I viewed the pictures that was 
shown to us.” The Court,’ you will recall, told you to disregard that answer be- 
cause it was notresponsive to Mr. Hughes’ question. I again tell you to disregard 
it, and I also state to you at this time that the witness did not say in his answer that 
he viewed any picture of this defendant. I will ask you to erase that completely 
from your mind. It is not in the case. 

* * * *£ * kK kK * 

(At the bench:) 

MR. HUGHES: Your Honor, I would like to take exception to the remark 
made by Your Honor to the effect that the witness did not testify that he was shown 

64 the defendant's picture at Headquarters. We think that focuses undue influence 
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and importance on the witness's testimony. 
THE COURT: Well, I first of all asked you if you objected to my reading 
the question and answer. | 
MR. HUGHES: But then Your Honor added -- 
THE COURT: That he did not testify. | 
MR. HUGHES: We think it focused undue influence on the testimony. 
THE COURT: What is that case? 
MR. HUGHES: Billings versus United States. 
MR. CAPUTY: I think Your Honor's remark is not harmful and the witness's 
testimony is not harmful. There is no prejudice there. 
THE COURT: I don't think so. I am going to let it go. 
MR. HUGHES: I want the record to reflect it. All we get from the Court 
of Appeals is incompetent counsel. | 
* * * ke K kK K * 
GEORGE L. CROSSEN 
resumed the witness stand and testified further as follows: 
CROSS-EXAMINATION (CONTINUED) | 





BY MR. HUGHES: : 

Q. Mr. Crossen, you testified under oath, did you not -- A. I did, sir. 

Q. -- that you thought this was one of the men that participated in a hold 
up. A. Yes. : 

THE COURT: Keep your voice up. | 

BY MR. HUGHES: ! 

Q. And then a minute or two later you testified you were sure he was one 
of the men in the holdup, is that right? A. I did. | 

Q. . When you said you thought he was one of the men in the holdup, you had 
a doubt in your mind whether he was? A. I said the only changes, he had a 





heavy moustache. | 

.Q. The fact that he has a heavy moustache would not change his identity, 
would it? You did testify that you thought he was the man, didn't you? A. That 
is right. | 


‘ 
| 
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Q. Allright. Now, how long did you say that, how much time elapsed dur- 
ing the course of robbery? A. How long did it last, sir? 

Q. Yes. A. Well, I would estimate about thirty minutes. 

66 Q. Allright. Now, between the time of the robbery and the present time, 
have you ever attended any lineup for the purpose of identifying anyone in the 
lineup as one of the robbers? A. No, I haven't. 

Q. You never have? A. No. 

Q. Did you talk to detectives on the night of the 23rd or any time thereafter 
about this occurrence? A. Well, when they brought us down here, they was 
asking us questions. 

Q. On the night of the 23rd, did you talk to any detectives or (sic) the day 
of the 23rd? A. On the day? 

Q. Yes, the day of the robbery? A. I don’t remember, sir. 

Q. You don't remember whether you talked to any detectives or not that 
night? A. No more than they had us down here. 

Q. You mean in this building? A. I don't know which building they had us 
in that morning. 

Q. Took you to Headquarters? A. Headquarters. 

67 Q. Did any detectives there ask you to give a description of the three men? 
A. Well, they asked us to try to identify the boys. 

MR. HUGHES: Would you ask Detective Valentine to step in, please. 

THE COURT: This is a witness in this case, Detective Valentine. 

(Detective Valentine entered and left the courtroom. ) 
BY MR. HUGHES: 
Q. . Did you see that gentleman that stood up there, Detective Valentine? 
A. DidI see him on that night? 
Q. Yes. A. I don't remember seeing him. 
Q. Did he interrogate you at Headquarters? A. I don't remember him talk- 


ing to me specially, no. 

Q. Did you see him at Headquarters that night? A. I can't recall. 

Q. Allright. What description, if any, did you give at Headquarters as to 
any of the three men? They asked you to describe them, didn't they? A. Yes. 
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68 Q. What description did you give? A. Well, I gave the description about 
the short fellow that had taken the money from me. 
Q. What description did you give the detectives at headquarters? A. Itold 
them he was a short fellow. 
Q. Yes, what else?) A. The one that had the bag, that is the description I 
gave until they brought some -- 
Q. Now, that is all we want to know. You told them he was a short fellow? 
A. That is right. 
Q. And that is the only description you gave the detectives at headquarters, 


is that right? A. That is all. 
* *£ * * * K Kk * 





WALLACE K. VALENTINE ! 
was called as a witness for the Government and, being first duly sworn, was 
examined and testified as follows: | 
DIRECT EXAMINATION | 
* * * &* K€ Kk XK xX , 
69 Q. Now, directing your attention to December 23, 1957, were you assigned 
to assist in the investigation of a robbery alleged to have taken place at 234 E 
Street, Northeast? A. Yes, sir, I was. : 
Q. And whenupon being so assigned, sir, can you tell us whether you talked 
to any individuals without saying what they said to you? A. Yes, sir. 
Q. And in talking to the individuals, were you given a description of anyone 
who is alleged to have committed this holdup or robbery? A. Yes, sir. 
70 Q. Now, upon being assigned to the investigation, sir, and having received 
that description, did you make an effort, sir, to apprehend anyone? A. Yes, sir. 
Q. And whom did you make an effort to apprehend? A. Richard M. James. 
Q. Will you tell us what, if anything, you did in your efforts to try to appre- 
hend that individual? A. James' address, the house that we bad as his address 
was turned up that morning for him. | 
* * * * £ * * * | 


| 
Q.. Did you make any effort yourself, sir? A. Yes, sir, that night. 
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Q. And tell us what, if anything, you did? A. Approximately eleven-thirty 

that night we went to his home on 58th Street, Northeast, talked to his wife. 

Q.. Was he there? A. He was not there then. 

Q. . Did you make any other effort, sir, tofind him? A. Yes, sir. On sev- 
eral occasions I called Mr. Muss. 

Q. Well, can you tell us where the defendant James was living, sir, at that 
time? A. No, sir, I do not know. He was supposed to have been living on 58th 
Street, Northeast. His wife was there. 

Q. . Did you gothere? A. Yes, sir. 

Q. Did you go there once or more than once? A. More than once. 

Q. Well, tell us about the other occasions, the other times that you went 
there. When did you go there after your first time? A. I believe there were two 
other times, Mr. Caputy. 


Q. And do you recall what hours? A. Yes, sir, always at night. 
Q.. Were you able to find him? A. No, sir. 
Q. Was he at home? A. No, sir. 


* * * * © &* KX * 
SERESA JACOB COLEMAN 
was called as a witness for the Government and, being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 7, ee ee Se Ss 
Q. Directing your attention to December 23, 1957, were you at 234 E 
Street, Northeast, in the District of Columbia? A. I was, sir. 
Q. What time did you gothere? A. I was there between twelve and two 
o'clock. 
Q. Can you talk a little louder? A. I was there between twelve and two 
o'clock. 
Q. Any particular part of the house were you at, sir? A. I went in the front 
door and went straight down to the basement. 
Q. . When you got into the basement, can you tell us whether there were any 
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people there? A. Quite a few people there. : 

Q. Approximately how many? A. Between twenty and thirty people. 

Q. Now, during the time that you were in the basement at 234 E Street, 
Northeast, can you tell us whether anything unusual happened when you were in 
that basement? A. Well, during the time we were in the basement, some fellows 
came in and said it was a stickup. : 

Q. How many? A. Three fellows. | 

Q. Well, in your own words, tell us what happened there from that point on. 
A. During the time we were in the basement, these three fellows came down the 
steps. They said, 'Don't anybody move. Move into the corner and put your hands 
up." So everybody moved over to the corner. So one boy started toward the door. 
Just as the boy started toward the door, one of the fellows fired the gun. The gun 
went off. The bullet went over the boy's head, lodged in the door on top of the 
fellows head. That put a little fright in everyone in the house at that time. Every- 
body got in the corner. Quite a few of us left our money on the table. So this 

little short fellow he had a shopping bag in his pocket. He took the shopping 
bag out and he made a few gestures to several people, took the ey out of their 
pockets, and put it in the shopping bag. 

THE COURT: You are going too fast. Can you speaka te louder and talk 
a little slower. 

THE WITNESS: He made a few gestures; and when he got around to me, he 
asked me did I have anything. I told him I didn't have any money, the money I 
had was on the table. So he went on to the next one. So he told me to go over in 
the corner and lay down. So everybody whose pocket they went into, they had 





them go over to the corner. | 

Q. Was any money taken from you? A. I left twenty-five dollars on the 
table. | 

Q. Was that taken? A. Yes, sir. | | 

Q. Did you see who took it? A. Yes, sir, I did. | 

Q. Do you see that person here in the courtroom? A. Sitting behind the 


lawyer over there. 
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Q. Which one? A. The fellow by the name of James, heavy moustache. 

MR. CAPUTY: May the record show, Your Honor, that the witness has 
pointed out the defendant James. 

80 THE COURT: The record will show that. 

BY MR. CAPUTY: 

Q. Had you known the defendant James by sight or personally before De- 
cember 23, 1957? A. Well, I didn't know him personally, but I have seen him 
around several different places. 

Q. Once or more than once? A. Several times. 

* * *€* &* *€* K€ K * 
CROSS-EXAMINATION 
BY MR. HUGHES: e's * & * & RS 
81 Q. How long did you observe the person that took your money? A. Well, 
I had quite ample time to observe them because I had more money in my pocket 
during the time. 

Q. Isaid, how long? A. From about ten to fifteen minutes to observe them, 
because I had more money in my pocket and I was taking the money out of my 
pocket, dropping it on the floor. I kept watching them to make sure they didn't 
see me dropping it on the floor. 


82 Q. How long? A. They sent me to lie over on the floor. Before they got 
me to leave, everybody whose pockets they went into, they had them lie over 


there on the floor. 

Q. How long were you on the floor before they left? A. I was on the floor 
about ten minutes. 

Q. What? A. About ten minutes. 

Q. Ten minutes? A. Yes. 4 

Q. . Did you give a description to the police of any of the three holdup men? 
A. Yes, I did. | 

Q. When, the same night? A. The same morning. 

Q. And to whom did you give that description? A. I gave it to a detective. 
I don't know his name. 
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Was it the detective out there, Detective Valentine? A. I don't recall. 
Was it Detective Dixon? A. No, it wasn't. 
Was it a white or colored police officer? A. A white policeman. 
Did you see Detective Valentine when he was out there? A. No, I didn't. 
* * * * k * * 

BY MR. HUGHES: 

Q. What description did you give the detective of any of the three holdup 
men? A. Well, I told them that the fellow that was taking the money was short, 
about five foot six or between five foot six and five foot eight and had not a heavy 
moustache, a light moustache at first. 7 

* * * *£ * * * * 

BY MR. HUGHES: 

Q. How was the person dressed on December 23 that — your money? A. 

Well, he had on a light topcoat, made on the same order as a trenchcoat, 
and a cap turned on the side. : 


Q. Acap? A. Yes. 


*x* * * *€ K KF XK * 
WAVERLY ANDERSON 
was called as a witness for the Government and, being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: * * * *k * kK K * 
Q. Directing your attention to December 23, 1957, were you at 234 E Street, 
Northeast, in the District of Columbia? A. Yes, I was. ! 
Q. And what time did you gothere? A. I was there about seven, eight, 
nine o'clock, something like that. I guess about nine o'clock. 
Q. Were you at any particular part of the house at 234 E Street, Northeast ? 
A. Iwas standing at the table. 
Q. Where? A. East side of the table. 
Q.. What floor? A. In the basement. ! 
Q. Were there other people in the basement? A. Yes, there was. 
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Q. During the time that you were in the basement at 234 E Street, North- 
east on December 23, 1957, can you tell us whether anything unusual took place 
at the basement? A. Nothing but three boys came in there, and someone 
asked did they know who they was. They said, yes, they know them, they was 
all right. 

Q. What happened in the basement? A. Well, they went out about one o'clock 
two o'clock, something like that. Then they came back in there. 

Q. About what time was this when they came back? A. I would say about 
three o'clock, three-thirty. 

Q. Will you tell the Court and jury what happened after they returned about 
three o’clock? A. I was standing downstairs in back up against the basement 

door. And they came downstairs, and they brought Henry Holmes downstairs 
with a pistol in his back and said this isa stickup. And when they said it was a 
stickup, I didn't know. I stayed where I was standing up. So they was searching 
and called Leroy Slater over and said, "You was the number backer," something 
like that. Afterwards, they asked where is the lady with the black pocketbook. 
She was gone. Then they started searching and made all the people lie on the 
floor, said get over there and lie down. I got over there and laid down like they 
told me on the floor. 

Q. Did you hear anything in the basement after they came down? A. That 
boy was trying to get out the side door, and one of them shot at him. 

Q. Are you able to recognize anyone, do you know anyone that was there? 
A. Yes, I know one of them boys that was there. 

Q. Do you see him here in the courtroom? A. Yes, I do. 

Q. Would you point him out? A. The kid sitting there. 

.Q. Which one? A. Sitting there behind that lawyer. 

THE COURT: Step down and see if you can identify him. 

THE WITNESS: I know him. 

BY MR. CAPUTY: 

Q. Which one? A. The boy there, the one with the striped shirt on. 

MR. CAPUTY: You may resume your seat. May the record show, Your 
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Honor, that the witness has identified the defendant. 

THE COURT: The record will show that. ! 

BY MR. CAPUTY: i 

Q. Now, what part, if any, was the defendant James whom you have pointed 
out in the courtroom playing during this holdup? What did he do? A. He didn't 
have no gun. He had a shopping bag. ! 

Q. What was he doing? A. Putting the money in that bag when they were 
searching, taking the money and putting that in the bag. : 

Q. Had youknown by sight or personally the defendant James whom you pointed 
out here today before December 23? Did you know him? A. Yes, I knew him be- 
fore that. : 

Q. How long had you known him? A. I have been knowing him about ten or 
twelve years, something like that. 

* * * k K kK KK 


MILLER A. DIXON 


was called as a witness for the Government and, being first duly sworn, was 


examined and testified as follows: 
DIRECT EXAMINATION 





BY MR. CAPUTY: 

Q. Will you state your name and assignment, sir? A. Miller A. Dixon, 
Detective Sergeant, assigned to the Robbery Squad. 

Q. What was your assignment, sir, in December of 1957? | A. I was assigned 
to the Robbery Squad as a detective sergeant. 

Q. Were you one of the investigating officer (sic), sir, of 4 alleged robbery 
to have taken place on December 23, 1957, at 234 E Street, Northeast, in the 
District of Columbia? A. I was. | 

Q. And did you talk to any of the people, sir? A. I did. | 

* *£ * *£ kK * kK * ! 

Q. And as a result of receiving certain information, what did you do, sir? 
A. I turned that information over to the detectives who were assigned to the case 
from the outset and later I received certain information; and acting on that 
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information and in company with one of the witnesses, Mr. Taylor, I went to 
Pittsburgh, Pennsylvania. That was on April 3, 1958. At that time a hearing 
was conducted before the United States Commissioner there, and at that time 
Mr. Taylor identified the defendant James as being one of the three men who had 
robbed him on December 23, 1957. 
Q. Do you see the defendant James here in the courtroom? A. I do. 
92 Q. . Would you point him out? A. He is seated between two counsel. 

MR. CAPUTY: May the record show, if Your Honor please, that the witness 
has identified and pointed out the defendant James. 

THE COURT: The record will show that. 

* * *£ * kK K kK * 
CROSS-EXAMINATION 

BY MR. HUGHES: 

Q. Did you notify Mr. Taylor that you wanted him to go with you to Pitts-" 
burgh? A. Yes, sir, I did. 

Q. In person or by telephone call? A. He was notified in person that there 
was a possibility of him going to Pittsburgh. Later, he was notified by telephone 
as to the exact time and date. 

Q. Now, I take it that you accompanied him to Pittsburgh, is that right? A. 
I did. 

Q. How did you go, by train? A. Plane. 

Q. Plane? A. Yes, sir. 

Q. Now, from the time you went with Mr. Taylor until the hearing before the 
United States Commissioner, did you have any conversation with Mr. Taylor as 

93 to who he was to identify in Pittsburgh? A. I did. 

Q. Did you tell him that the person under arrest in Pittsburgh was Richard 
James? A. I did. 

Q. Did you tell him that that was the person you wanted him to identify? A. 
I told him that we were going to Pittsburgh and if he saw the person who had 
robbed him, it would be necessary for him to identify him. 

Q. Allright. Now, is it not a fact that before the United States Commissioner 





Om | 


this defendant, isn't that true? A. Not at that time. 
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in Pittsburgh that Mr. Taylor said that the defendant James looks like the man 
but that he was fatter? A. He did say that. ee 4 | 

Q. Now, did you after you arrived in Pittsburgh attempt to have the Pitts- 
burgh authorities arrange a lineup with the defendant in the lineup to see if Mr. 
Taylor could identify the defendant in a lineup? A. No, sir, I did not. 

Q. What did you do, walk Mr. Taylor into the defendant and say is this the 
man? A. No, sir. There was a hearing held in the United States Commission- 
er's office. The defendant was brought into the office by the United States Mar- 
shal. That was the first time that Mr. Taylor had seen him while in Pittsburgh, 
since his arrival in Pittsburgh. 

Q. Now, he was the only man that was brought into the Commissioner’ 8 
office, wasn't he? A. That is correct, sir. ! 

Q. Mr. Taylor didn't get a chance to view any other suspects other than 


Q. Now, did the defendant, did Taylor tell you on the night in question that 
he was drinking rather heavily? A. No, sir, he did not. | 
Q. Isn't it a fact that he told the Commissioner that? A. No, sir, that 
is not correct. 


x * * K€ Ke K€ KK 


Washington, D. C., Monday, June 23, 1958 
* * * &* KK KK *€ 
ROBERT C, THORPE : 
was called as a witness for the Government and, being first duly sworn, was 
examined and testified as follows: | 
DIRECT EXAMINATION | 
BY MR. CAPUTY: * * * * *€ kK * * | 
Q. Now, on December 23, 1957, you were at 234 E Street, Northeast? 
A. Was that in p.m. ora.m.? | 
Q. P.M., inthe early hours of the morning. A. Yes, I was. 
Q. And what part of 234 E Street, Northeast, were you in? A. I was in the 


basement. 
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* * * * kK OK KO 

Q. Now, did there come a time when you were in the basement at 234 E 
Street, Northeast, on December 23, that something unusual happened in this 
basement? A. Yes, it did. 

Q. Well, in your own words tell us what happened, if anything. A. Well, 
just three men came in and stuck us up. 

Q. Tell us about the three men that came down and stuck you up, whatever 
you can remember. A. Nothing Icantell. I went in, and the basement is about 
sixty foot long. The stairway comes right down in the middle of the basement. 


When I went in, we had the table in there just about the size of that one (indicating). 


So I walks up to the table. I pulls my money out, one dollar bills, and puts the 
bit bills in my pocket. About that time someone came running down the stairs, 
talking about getting them up. So I thought it was just a policeman. SoI looked 
around. 
Q. Ididn’t hear you. A. I thought it was just a policeman. 
THE COURT: What did you say? 
THE WITNESS: I thought it was just a policeman. So I looked around and see 
it wasn't a policeman. Those three guys said everybody get their hands up. 
So they pushed, well, everybody run back to the left. So that left me standing 
right at the table with my back tothem. So one guy he went over to the right. 
One stood right at the end of the step. The other one came down with a shopping 
bag. So he searched me and took my money and put it in the bag. 
Q. Was any money taken from yor? A. Beg pardon. 
Q. Was any money taken from you? A. Five hundred ninety dollars. 
Q. Which one of the three fellows took the money from you? A. I have 
never seen anybody. 
Q. Well, somebody took it from you? A. Yes, sir. 
-Q. Did that person who took the money from you have a bag? A. Yes, sir, 
he had a shopping bag. . 
Q. Was there a shot fired in that basement? A. Yes, it was. 
Q. . Would you be able to identify any of them? A. Well, one of the guys I 





A 


33 

knew him casually by meeting him a couple of times. 

100 Q. What is his name, do you know? A. I only know he wee by the name of 
» Bunky. | 
‘ THE COURT: Bunky, all right. Speak a little louder. | 

THE WITNESS: The other guy that had the shopping bag, I would know him 
if I would see him again, but I don't know what his name was. 
ji BY MR. CAPUTY: ) ! 
Q. Well, do you see him inthe courtroom? A. No, I don't’ think so. 
* * *€ * kK k OK * | 
y/~ 101 MR. CAPUTY: The Government rests, Your Honor. I 
x ke * xk K ke Kk 





a MR. HUGHES: I have a motion to make, Your Honor. | 
THE COURT: Approach the bench. 
(At the bench:) 
MR. HUGHES: Your Honor, with reference to the first count of the indict- 
ment, we move for a judgment of acquittal. 
THE COURT: On what ground? 
MR. HUGHES: On the grounds there was no identification of the defendant. 
. THE COURT: Let us stop right here. Did Leroy Slater testify? 
102 MR. CAPUTY: Yes. May I get my copy of the indictment. ! 

THE COURT: Will you get your notes. | 
: MR. CAPUTY: Yes. He testified and he identified, according to my notes, 

the defendant James. He said that he took the money. ! 

THE COURT: I thought he did. 

MR. CAPUTY: And, in addition, I might state for the record that this one 
witness, Holmes, also identified the defendant James as having taken the money 
from individuals, and I specifically went down the line as to each person named 
in the indictment and asked him if he saw him take money from the individual; 
and he says, "Yes, I did." I think there was only one individual that Holmes 
couldn't identify the defendant James as having taken the money from and that was 
Coleman, Seresa Coleman; but as to the others, he identified them all. 
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THE COURT He identified Slater as having money taken from him, Crossen, 
Lancaster, Shaw, Taylor, and Thorpe. 

MR. CAPUTY: Coleman was the only one that he couldn't identify. 

THE COURT: Did Coleman testify? 

MR. CAPUTY: Coleman testified and Coleman identified the defendant, I 
think. Let me check my notes. 

THE COURT: Here is Leroy Slater. He said he was there one a.m., I 

103 think, four or five hours in the basement, three fellows, stickup, everybody 
started running, one of three shot, saw two guns, one had a shopping bag picking 
up money, could not identify any of the three. 

MR. CAPUTY: Which one was that? 

THE COURT: Slater. 

MR. HUGHES: Slater didn't identify anyone. 

THE COURT: He saw a man with a shopping bag. Isn't there other evidence 
from other people in there identifying this man James as having a shopping bag? 
Assuming that Slater didn't definitely identify him, there is other evidence that 
he was going around with the shopping bag and picking up the money. 

MR. CAPUTY: Particularly the evidence of Holmes. 

THE COURT: I will deny the motion as to No. 1. Count 2. 

MR. HUGHES: Count 2, Your Honor, I think there was identification. 

MR. CAPUTY: Crossen identified him. 

THE COURT: Count 3. 

MR. HUGHES: I have no identification. 

THE COURT: Who was on Count 3? James Lancaster. Let me see what I 
have on that. He said he was knocked on floor or something like that. Nineteen 
doliars of his was on the table. Said he didn't get a look at anybody. I believe 

104 he said heard shots after they came in. I think there is sufficient identifica- 
tion anyway as to that count. . 

MR. CAPUTY: Yes, by Holmes and by Waverly Anderson, ‘another individ- 
ual who knew him for twelve years. 

THE COURT: I will deny the motion as to that count also, Count 3. 
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Count 4, Coleman. 

MR. HUGHES: 4, 5, and 6 there is identification. 

THE COURT: I will deny the motion as to those. 

MR. CAPUTY: I might say for the record, since Mr. Hughes said that, 
Nathan Shaw was not here to testify to Count No. 5. | 

MR. HUGHES: Then we move for dismissal of No. 5. | 

THE COURT: Any objection? 

MR. CAPUTY: No. I can't rightfully object to that. : 

THE COURT: On Count 5, motion for judgment of acquittal, no objection to 
that. : 

MR.CAPUTY: No objection, Your Honor. : 

MR. HUGHES: On Count 7 we have positive testimony that the defendant is 
not the man. | 

THE COURT: Acquittal granted on Count 5. Count 6. ; 

MR. HUGHES: There was identification. | 


105 THE COURT: Count 7. | 





MR. CAPUTY: Well, you have other evidence as to what happened to witness 
Thorpe. You have the evidence of Holmes and the evidence of Seresa Coleman 


and you have other evidence. | 

THE COURT: Yes, I think so. I will deny it. | 

MR. HUGHES: But you have positive testimony by the complaining witness 
that he is not the man. | 

THE COURT: You can argue that. : 

MR. CAPUTY: That is what Lancaster said, that he couldn't identify them; 
but you have evidence by the others that James was the one taking the money and 
had the shopping bag. 

THE COURT: He is the only one identified as the man with the shopping bag. 
So the jury could infer that he is the man that robbed Thorpe, it he was robbed. 

MR. HUGHES: We renew our original motion, Your Honor, that this indict- 
ment is improperly drawn in that it charges the defendant alone as having per- 
petrated the robbery. The evidence indicates that instead of perpetrating it alone 
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there are two others, it not being alleged in the indictment that three people 
participated in this robbery. 

MR. CAPUTY: We are not charging conspiracy here. 

MR, HUGHES: We think there is a fatal variance between the allegations 
and the proof. 

106 THE COURT: I already ruled on that. I will deny that. You didn't call 
Nathan Shaw? 

MR. CAPUTY: He is sick. 

THE COURT: Did you announce that he was sick? 

MR. CAPUTY: Witness Holmes said from the witness stand that Shaw was 
sick. 

THE COURT: He did say that. I have forgotten. Is that your recollection, 
that a witness named Holmes said from the witness stand that Nathan Shaw was 
sick? , 

MR. CAPUTY: I do, because I specifically asked the question; and if the 
Reporter were to read the notes on witness Holmes, that would come out because 
I put the question point blank. 

THE COURT: I think I will tell the jury he wasn't here as a witness and 
therefore there is no direct proof from him that any of his money was taken and 
as to that count they will return a verdict of not guilty. Ithink that is all I will 
say about that. 

MR. CAPUTY: On Nathan Shaw, Count 5, we are given a judgment of acquittal 
on that. 

THE COURT: Five, yes, that is what Iam going to do, grant a motion for 
a judgment of acquittal. Granted. 

MR. HUGHES: Your Honor, I have a request for Your Honor to make, and 

107 it is this: that this in fact is only a single robbery, even though there are 
various and numerous complaining witnesses; and I would like for Your Honor to 
instruct the jury that this in fact is a single robbery to differentiate from several 
distinct robberies and that they make a finding on only one count of the indictment. 

THE COURT: I will deny that. 


y+ 
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I will tell the jury to return a verdict of not guilty as to Count 3. 
* *£ * kK K kK OK OK i 
THE COURT: Ladies and gentlemen of the jury, the Government has announced 
that it has rested its case. At the bench just a few minutes ago the defense coun- 
sel, Mr. Hughes, moved for a directed verdict or, in other words, for a judg- 
ment of acquittal on Count 5 of the indictment which reads as follows: 
"On or about December 23, 1957, within the District of Columbia, 
Richard M. James, by force and violence and against resistance and by sudden 
and stealthy seizure and snatching and by putting in fear, stole and took from the 
108 person and from the immediate actual possession of Nathan Shaw, property 
of Nathan Shaw, of the value of about $31.00, consisting of $31.00 in money." 
The Court has granted the motion for a judgment of acquittal on the ground 
that Nathan Shaw was not produced as a witness in this case and, therefore, there 
is no proof that $31.00 was taken from him or from his immediate possession. 
Therefore, by direction of the Court, you will at this time return a verdict of 
not guilty in favor of the defendant as to the fifth count. | 
All right, Mr. Clerk, take the verdict. | 
* *£ * kK * kK K * | 
109 MR. HUGHES: For the record, Your Honor, I would like to renew my mo- 
tion for a mistrial on the grounds about the pictures. | 
THE COURT: All right. 
MR. HUGHES: And I would like for the record to reflect that. 
THE COURT: The motion will be denied. 
MR. HUGHES: In my professional judgment, I don't think the defendant 
should i\:ke the stand. He has indicated to me that he wants to take the stand. 
So I am going to put him on, and I would like for the record to reflect that is 
why I called him. | 
THE COURT: Have you told him? | 
MR. HUGHES: I told him that it was my professional judgment that he 
shouldn't take the stand. | 
THE COURT: He wants to take the stand. Well, I will tell you what I might 
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do. I might excuse this jury and send them out to the witness room and might 
ask him. 

MR. CAPUTY: I think Mr. Hughes is wise for the record to put that in. 

MR. HUGHES: There is always 2255, nothing you can do. 

THE COURT: You advised him not to take the stand? 

MR. HUGHES: That is right, and he insisted on taking the stand. 

THE COURT: That is his constitutional right. Your professional opinion 
is that he shouldn't take the stand. I think I will tell him, if he wants to recon- 
sider it, if he wants to take the advice of his attorney. That is something he 
has got to decide. If he insists, that is a matter he has to decide. 

(In open Court:) 

THE COURT: Will the ladies and gentlemen of the jury step out in the jury 
room for a few minutes, please. 

(The jury retired from the jury box. ) 

THE COURT: Mr. Hughes, step forward, please. Now, Mr. Hughes, I 
wish you would make for the record the same statement you made to me a few 
minutes ago at the bench in the presence of Government counsel and your associate. 

MR. HUGHES: Yes, Your Honor. I have conferred with my client with 
reference to the advisability of him taking the witness stand in his own behalf, 
and my professional opinion and after considered judgmert , I think that he should 
not take the witness stand. He has indicated to me that he wishes to take the 
stand and testify in his own defense. 

THE COURT: Now, you heard the statement your lawyer just made? 

111 THE DEFENDANT: Yes. 

THE COURT: Is that true that he told you that in his professional opinion 
he would not take the stand if he were you and testify in this case? 

THE DEFENDANT: Yes, sir. 

THE COURT: And regardless of that, you still insist on taking the stand? 

THE DEFENDANT: No, sir, I believe I will change my opinion. 

THE COURT: You understand nobody is forcing you not to take the stand? 

THE DEFENDANT: I understand. 
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THE COURT: In my opinion you have a good attorney and also Mr. Brennan. 
Both of them are good lawyers, and they have been around these courts for many 
years. I personally have known Mr. Hughes for many years, probably twenty 
or twenty-five or longer. Now, it is entirely up to you. If you insist on taking 
this witness stand against the advice of your counsel, I won't stop you from taking 
the stand. You may do so; but, on the other hand, upon reflection, if you think 
you want to follow the advice of Mr. Hughes, it is entirely up to you. Is that 
understood now? ! 

THE DEFENDANT: I understand. | 

112 THE COURT: Is it my understanding that you want to follow Mr. Hughes' 

advice and not take the stand? 3 

THE DEFENDANT: Right, sir. 

THE COURT: Very well. 

(The jury returned to the jury box. ) 

MR. HUGHES: The defense rests. 

THE COURT: The defendant rests. Are there any instructjons of law that 
either counsel wishes to submit? | 

MR. CAPUTY: None, Your Honor. | 

MR. HUGHES: I have one. 

THE COURT: May I have it. ! 

(At the bench:) | 

MR. HUGHES: No inference is to be drawn as to the defendant's guilt -- 

THE COURT: No presumption of guilt from failure of defendant to take the 
stand. I have got that. If I don't doit, you remind me of it. A am sure I will 





cover it. 
MR. HUGHES: That is the only instruction I specifically request. 
MR. CAPUTY: I think Your Honor is going to give aiding and abetting. 
THE COURT: I usually give that. 
(In open Court:) | 
. (Mr.. Caputy made an opening argument on behalf of the Government. ) 
* * *£ *£ k kK KX ! 
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do. I might excuse this jury and send them out to the witness room and might 
ask him. 

MR. CAPUTY: I think Mr. Hughes is wise for the record to put that in. 

MR. HUGHES: There is always 2255, nothing you can do. 

110 THE COURT: You advised him not to take the stand? 

MR. HUGHES: That is right, and he insisted on taking the stand. 

THE COURT: That is his constitutional right. Your professional opinion 
is that he shouldn't take the stand. I think I will tell him, if he wants to recon- 
sider it, if he wants to take the advice of his attorney. That is something he 
has got to decide. If he insists, that is a matter he has to decide. 

(In open Court:) 

THE COURT: Will the ladies and gentlemen of the jury step out in the jury 
room for a few minutes, please. 

(The jury retired from the jury box. ) 

THE COURT: Mr. Hughes, step forward, please. Now, Mr. Hughes, I 
wish you would make for the record the same statement you made to me a few 
minutes ago at the bench in the presence of Government counsel and your associate. 

MR. HUGHES: Yes, Your Honor. I have conferred with my client with 
reference to the advisability of him taking the witness stand in his own behalf, 
and my professional opinion and after considered judgmert , I think that he should 
not take the witness stand. He has indicated to me that he wishes to take the 
stand and testify in his own defense. 

THE COURT: Now, you heard the statement your lawyer just made? 

111 THE DEFENDANT: Yes. 

THE COURT: Is that true that he told you that in his professional opinion 
he would not take the stand if he were you and testify in this case? 

THE DEFENDANT: Yes, sir. 

THE COURT: And regardless of that, you still insist on taking the stand? 

THE DEFENDANT: No, sir, I believe I will change my opinion. 

THE COURT: You understand nobody is forcing you not to take the stand? 

THE DEFENDANT: I understand. 
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THE COURT: In my opinion you have a good attorney and also Mr. Brennan. 
Both of them are good lawyers, and they have been around these courts for many 
years. I personally have known Mr. Hughes for many years, probably twenty 
or twenty-five or longer. Now, it is entirely up to you. If you insist on taking 
this witness stand against the advice of your counsel, I won't stop you from taking 
the stand. You may do so; but, on the other hand, upon reflection, if you think 
you want to follow the advice of Mr. Hughes, it is entirely up to you. Is that 
understood now? | 
THE DEFENDANT: I understand. | 
112 THE COURT: Is it my understanding that you want to follow Mr. Hughes’ 
advice and not take the stand? | 
THE DEFENDANT: Right, sir. 
THE COURT: Very well. 
(The jury returned to the jury box. ) | 
MR. HUGHES: The defense rests. | 
THE COURT: The defendant rests. Are there any instructions of law that 
either counsel wishes to submit ? ! 
MR. CAPUTY: None, Your Honor. | 
MR. HUGHES: I have one. 
THE COURT: May I have it. 
(At the bench:) 
MR. HUGHES: No inference is to be drawn as to the aeceen 's guilt -- 
THE COURT: No presumption of guilt from failure of defendant to take the 
stand. I have got that. If I don't do it, you remind me of it. I am sure I will 








cover it. 
MR. HUGHES: That is the only instruction I specifically a 
MR. CAPUTY: I think Your Honor is going to give aiding and abetting. 
THE COURT: I usually give that. | 
(In open Court:) 


. (Mr.. Caputy made an opening argument on behalf of the Government. ) 
x * * ek Kk kK K * 
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113 JURY CHARGE 

THE COURT: Now, members of the jury, all of the evidence and testimony 
in this case has been presented by counsel on both sides. The government has 
been represented by able and experienced counsel and the defendant has been 
represented by able, competent and experienced counsel in this case. 

As I stated, all the evidence has been introduced, and the time has now 
arrived when the Court must instruct you regarding the law that should guide you 
and assist you in your determination of the verdict in this case. 

Now, as I have told one or more of you before -- and I see there are several 
jurors that are not regularly assigned to my panel -- arguments made by counsel 
on either side are not to be considered by the jury as evidence in the case. The 
evidence is the testimony that comes from the lips of the witnesses while on the 
witness stand. If a counsel propounds a question to a witness, that question pro- 
pounded by either counsel to the witness or witnesses is not evidence in the case. 

114 The evidence in the case is the answer given by the witness to the question 
propounded by either counsel. 

Now, when you go to your jury room, you will take with you the indictment 
in this case. Likewise, an indictment is not to be considered as any evidence 
against a defendant nor as being worthy of any probative value whatsoever against 
the defendant. It is simply an accusation brought by the grand jury after the grand 
jury has heard only one side of the case, the Government's side. Now, that is 
usually the procedure in grand jury matters, and they return the indictment. To 
that indictment the defendant has entered a general plea of not guilty. 

So that you start off with the presumption of innocence in favor of the defend- 
ant. Every defendant is presumed to be innocent of the charge alleged in the in- 
dictment until such time as the Government has established to your satisfaction 
his guilt beyond a reasonable doubt. Now, I will have more to say about the term 
reasonable doubt a little later. 

Likewise, no defendant can be compelled or forced to take the witness stand 
as a witness. This defendant has elected to stand on his constitutional rights and 
not testify in this case. The law is that the jury is to draw absolutely no inference 
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of guilt by reason of the failure of the defendant to testify in this case. That is 
his right. That is his privilege. That is his protection under the Constitution 
of the United States; and, to repeat again, you are not to infer or guess or 
speculate that because he did not take the stand in this case then he is probably 
guilty. Iam sure you will follow the Court's instruction in that respect. 

115 Now, what is the particular charge or charges against the defendant in this 
case? The District of Columbia Code under which the charges contained in the 
indictment have been brought defines the crime of robbery as follows: "Whoever 
by force or violence, whether against resistance or by sudden and stealthy 
seizure or snatching or by putting in fear, shall take from the person or immediate 
actual possession of another anything of value is guilty of robbery." You will 
note that the law which I have just quoted refers to a taking from the person or 
immediate actual possession of another anything of value. You are instructed 
that a taking from the immediate actual possession of another means an area 
within which the victim of a robbery could reasonably be iii to exercise 





some physical control over his property. 
Now, in this case the elements of the offense of robbery which the Govern- 





ment must establish beyond a reasonable doubt as to each count of the indictment 

are: | 

(1) That the defendant took from the person or immediate actual possession 

116 of the victim or that he aided, abetted, or assisted some other person in 
the taking from the person or immediate actual possession of the victim, money 
or property as set forth in the various counts of the indictment. 

Now, I might explain to you in a little more detail what we mean by a person 
or a person who aids, abets, and assists another in the commission of a crime. 
Suppose you have three or four men today go into a bank on F Street and they 
all entered and maybe one or two had guns and maybe the other lone or two did 
not have guns. Suppose two men stepped up to the cashier cage and said, ''Stick 
them up, this is a holdup, " and the employees obeyed the order of the two gun- 
men. However, suppose the other two men who did not have guns went behind 
the cage and scooped up the money and put it in a bag or something like that. 
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Now, under the law, if the jury is convinced beyond a reasonable doubt that the 
two gunmen actually held up some employees and that the two other people assisted 
the two gunmen in grabbing or taking the money, in the eyes of the law, anybody 
who assists a principal offender is just as guilty as the offender himself, if they 
were there aiding, abetting, assisting, encouraging, conniving at the principal 
offense. So that if you find beyond a reasonable doubt, and you must find beyond 
a reasonable doubt that this defendant did the things the Government claims he 
Sat did as part of their case, if you find that the defendant was present at the 

address referred to in the testimony on the early morning of December 23 and 
24, 1957, and even if you find he did not have a gun but he was one of the princi- 
pals, that is, he was there for the purpose of aiding and abetting and assisting 
the other principals or the other men, then, of course, he would be just as guilty 
as the people who actually had the gun. However, you must find he is guilty, 
as I said from the evidence in the case, beyond a reasonable doubt; and that is 
what we mean when we refer to people who are principals or aiders and abettors. 

Now, the second element that you must find and which must be proved beyond 
a reasonable doubt by the Government is that such taking by the defendant was 
by force or violence and against resistance or by putting in fear or by sudden 
stealthy seizure and snatching. 

Then the third element is that such taking was within the District of Columbia 
on or about December 23, 1957. 

Those are the three elements that must be proved beyond a reasonable doubt 
by the Government. 

Now, the first count of the indictment charges as follows: 

"On or about December 23, 1957, within the District of Columbia, Richard 
M. James, by force and violence and against resistance and by sudden and stealthy 

118 seizure and snatching and by putting in fear, stole and took from the person 

and from the immediate actual possession of Leroy Slater, property of Leroy 
Slater of the value of about $431.00, consisting of one wallet of the value of $1.00 
and $430.00 in money." 

You will notice that that count uses the words "by force and violence and 
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against resistance and by sudden and stealthy seizure and snatching and by putting 
in fear, '' etc. If you find beyond a reasonable doubt that the defendant committed 
the offense in any one of the ways set forth in the indictment, that would be suf- 
: ficient and he would be guilty under this count of the indictment. ! In other words, 
the indictment is laid in the disjunctive. It uses the word and, and, and. So that 
if you believe beyond a reasonable doubt from the evidence in the case that the 
defendant either himself or by aiding and abetting some other person committed 
the crime alleged in that count in any one or more of the ways alleged in the in- 
dictment, that would be sufficient to sustain a verdict of conviction providing the 
other elements have been proven beyond a reasonable doubt. | 
. Now, the second, third, fourth, sixth, and seventh counts of the indictment 
are the same as the first count, with the exception that the second count states 
that the money of the value of ten dollars was taken from the person and immediate 
119 actual possession of George L. Crosse, the third count charges that the money 
of the value of nineteen dollars was taken from the person and immediate actual 
possession of James Lancaster, the fourth count charges that the money of the 
value of twenty-five dollars was taken from the person and immediate actual 
possession of Seresa J. Coleman. | 
=! And you will not be concerned with the fifth count, because you have already 
b, | at the request of the Court directed a verdict in favor of the defendant on that count. 
Now, the sixth count charges that the money of the value of one hundred 
twenty-two dollars and a wallet of the value of two dollars was taken from the 
person and immediate actual possession of Henry A. Taylor. ! 
And the seventh count charges that the money of the value of five hundred 
ninety dollars was taken from the person and immediate actual nian of 
" Robert C. Thorpe. 
If the jury believes that the Government has proven eceiie a | cezlaniie doubt 
that the defendant is guilty under any one or all of the counts of the indictment, 
they may convict him. On the other hand, if the jury has a reasonable doubt re- 
garding the defendant's guilt as to any one or all of the counts of the indictment, 
he must be acquitted. AsI said, a jury may convict or. acquit the defendant on 
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120 = any one or ali of the counts of the indictment. 

Now, I think I have stated this before. If I haven't, I will state it at this 
time. The law is that every person charged with the commission of a criminal 
offense is presumed to be innocent of that crime and that the burden of proof 
is upon the Government to establish to your satisfaction his guilt beyond a rea- 
sonable doubt. Now, guilt beyond a reasonable doubt does not mean that the Gov- 
ernment must establish the defendant's guilt beyond all possible doubt. It means 
what it says, his guilt must be established beyond a reasonable doubt. Now, what 
is a reasonable doubt? In simple, every-day language it simply means this, if 
after a fair and impartial consideration of all of the evidence in the case you can 
say to yourself truthfully that you have a reasonable doubt; that is, a doubt which 
is based on reason and not some capricious speculation or conjecture, some 
guesswork. It must be a doubt which is based on a good, substantial reason, a 
reason which you can give to yourself. Then, of course, you would have a rea- 
sonable doubt as to the defendant's guilt and it would be your duty to acquit him. 

On the other hand, if after a fair and impartial consideration and evaluation 
of all of the testimony in the case you can truthfully say to yourself that you have 
an abiding conviction of the defendant's guilt such as you would be willing to act 
upon in the more important and weighty matters concerning your own daily lives, 

121 then you have no reasonable doubt; and it would be your duty to convict the 
defendant on any one or more of the counts of the indictment. 

In determining whether or not the Government has established the charges 
against the defendant beyond a reasonable doubt you must and you should take into 
consideration the demeanor of the witnesses who testified before you on the stand, 
whether or not any or all of them impressed you as truthtelling individuals, 
whether or not they had an opportunity to observe what they testified they observed, 
whether or not they had an interest in the outcome of the particular case, and any 
other matters you should consider in determining whether or not in your mind 
you believe or. disbelieve the witness’ testimony. 

You are the sole judges of the credibility of the witnesses. That means 
their believability, what credence you are going to place in their testimony, how 
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much weight you are going to give to their testimony. If any witness--and that 
goes for anybody who has testified in this case--has knowingly testified falsely 
as to any material fact, the truth of which he or she could not have been reason- 
ably mistaken, then the jury is at liberty, if they see fit to do so, to disregard 
any part of the testimony of that witness or the entire testimony of that witness. 
122  AsI stated, it is the duty of the jury to take the law from the Court, and it 

is the duty of the jury to apply the law to the facts of the case. ! 

Now, in reaching your verdict, you should use the same commonsense, the 
same reasoning powers that you were born with, the same judgment that you 
would use in connection with any important matter concerning your own lives. 
This is not a complicated case. The facts are fairly simple. As I said, the case 
has been well tried, very well tried, by counsel on both sides. This defendant 
has not only had the experience of a lawyer of long standing at the bar, but he 
has the effective assistance of counsel. So that we are concerned with one thing 
in connection with every case we try. We are concerned, number one, with 
getting the truth, that is, arriving at the truth of what the case is all about, as 
I see the matter. That is the reason why all you people are assembled here. 
The only reason for my sitting on this bench or counsel coming into this court- 
room is to try to ascertain the truth of not only this case but of every case that 
comes before you and try to arrive at a verdict, regardless of any sympathy or 
bias or prejudice that you might have for or against either the Government or 
the defendant, dispassionately, calmly, cooly; and I am sure that if you return 
that kind of a verdict to this Court, which I am sure you will, it will be a verdict 

123 that you will be proud of, the lawyers will be proud of, the Government will 

be proud of, and the Court will be proud of; and that verdict is a verdict based 
solely on the testimony that you have heard from the lips of the witnesses and 
based on the instruction of law that the Court has given you. | 

Now, it will be necessary for all twelve of you to arrive at a verdict in this 
case. In other words, whatever your verdict is, whether it is guilty or not 
guilty, it must be unanimous. 

Now, when you retire to your jury room, the first thing, naturally, that you 
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will do is to select a foreman who will reside over your deliberations and consid- 
erations of the evidence in this case. When you arrive at a verdict, you will 
notify the Marshal who will be seated at the outside of your door who will in turn 
inform the Court. 

Now, if the Court has done anything in this case during the trial of this case 
which suggests or indicates to any member of the panel how the Court personally 
feels about the case, you should give that absolutely no weight because, as I 
said before, the jury alone are the sole judges of the credibility of the witnesses 
and what the facts are in this case. I have not expressed or intended to express 
any personal opinion I have about this case, and I never do it about any other case. 
I as a Federal judge like every other Federal judge in this country could, if I | 

124 saw fit, do so. I could say to you, in effect, something like this. I don't 
believe the witness Thorpe or I believe him. I don't believe the witness Slater 
or I believe him. However, I would only have to use a few magic words and say 
to the jury, however, in the final analysis the question of the defendant's guilt 


is up the the jury. I don't believe a judge should comment on'the evidence. At 


least, this Court never comments on the evidence. I think that is your function. 
I have a function and duty to perform and you have one to perform. So, there- 
fore, this Court never comments on the evidence and never expresses its opinion 
as to the guilt or innocence or the credibility of any witness. 

Now, is there anything further gentlemen that you can think of? Come to the 
bench. 

(At the bench:) 

THE COURT: Do you have any objection to any part of the charge? 

MR. HUGHES: Ihave. The objection is this. When Your Honor instructs 
on aiding and abetting, which Your Honor has done very thoroughly, you are read- 
ing into the indictment that which is not there. There is no allegation in the in- 
dictment that there is a principal that this defendant could aid and abet; and without 
the identification of a principal, we say that Your Honor's instruction on aiding 

125 and abetting is not justified. 
THE COURT: Do you have anything to say? 
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MR. CAPUTY: It is proper under the evidence, Your Honor, and that in- 
struction is proper in this case. 

THE COURT: I thought it was proper. You have your objettion 

MR. HUGHES: That is all I had in mind. 

THE COURT: Do you have any objection to any part of the ia or request 
for further instruction? 

MR. CAPUTY: I had one in mind. I had no intention to approach the bench. 
There is evidence that the police officer said that he turned up the place, and I 
commented on that, that the police officer said that he turned up the place and 
looked for the defendant and could not find him. I am wondering about the in- 
struction on flight. I have no strong feeling one way or the other about it. 

THE COURT: I think I will leave it up to the jury. | 


| 
* * * *£ ke kK * | 


JURY VERDICT | 
* * *€ kK * * K | 
THE DEPUTY CLERK: What say you as to the defendant on } Coane 1? 
FOREMAN OF THE JURY: Guilty. 
THE DEPUTY CLERK: Count 2? 
FOREMAN OF THE JURY: Guilty. 
THE DEPUTY CLERK: Count 3? 
FOREMAN OF THE JURY: Guilty. 
THE DEPUTY CLERK: Count 4? 
FOREMAN OF THE JURY: Guilty. 
THE DEPUTY CLERK: Count 6? 
FOREMAN OF THE JURY: Guilty. 
THE DEPUTY CLERK: Count 7? 
FOREMAN OF THE JURY: Guilty. ! 
THE DEPUTY CLERK: Members of the jury, your foreman says you find 
the defendant, Richard M. James, guilty on Count 1, 2, 3, 4, 6, and 7, and that 
is your verdict so say you each and all? 
(The jury indicated in the affirmative. ) 
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{Filed June 23, 1958] 

On this 23rd day of June, 1958, came again the parties aforesaid, in manner 
as aforesaid, and the same jury as aforesaid in this cause, the hearing of which 
was respited June 20, 1958; whereupon the Court directs that a Judgment of 

- Acquittal be entered on Count 5; thereupon the said jury after hearing further 
of the evidence and instructions of the Court, alternate juror, Othello R. Wilson, 
is discharged from further consideration in this case. The jury retires to con- 
sider their verdict. 

The jury returns into Court and upon their oath say that the defendant is 
guilty on Counts 1, 2, 3, 4, 6, and 7 as charged in the indictment. 

The case is referred to the Probation Officer of the Court and the defendant 
is remanded to the District of Columbia Jail. 


Present: By direction of 
United States Attorney John J. Sirica 
Assistant United States Attorney HARRY M. fata 
He Kaitz By ULL, 
cial Reporter —penty Claxk 


[Filed September 12, 1958] 
MOTION FOR JUDGMENT OF ACQUITTAL 
Comes now Richard M. James, in proper person and moves this Court by 

Motion for Judgment of Acquittal, in the above numbered case . . from the con- 
viction of a seven count Indictment charging violation of (22 D.C.C. 2901) 

Petitioner was found guilty after:a jury trial on the 23rd day of June 1958. _ 

Reasons for such motion is stated as follows: 

1. That the trail (sic) court was without jurisdiction to subject petitioner to trail 
-and conviction. Thus the conviction is necessary void. 

2. That the alleged robberies is said to have taken place in the District of Columbia 


a a” ca ee. eee ne ae a a Cae ey eee 
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on the 23rd day December 1957. : 

3. That at least five other person were arrested for committing these alleged 
robberies. | 
4. That Petitioner was illegally arrested in Pittsburgh, Pa. March 18, 1958, on 
a untrue statement of commitment made by the authorities of the District of 
Columbia that Richard M. James, petitioner had robbed one Robert C. Thorpe 
on December 23rd 1957. 
5. That after a hearing in Pittsburgh, Pa. petitioner was turned over tp the 
Marshalls to be returned to Washington D.C. to face the allege robbery. 
6. The U. S. Marshall returned petitioner to Washington D.C. on April 10, 
1958, and took petitioner to police headquarters and turned petition over to the 
D.C. police Dept. | 
7. That petitioner was illegally transferred from Pittsburgh Pa, to Washington 
D.C. by U.S. Marshalls on a police warrant. | 
8. Petitioner was deprived of his preliminary hearing to which the law provids 
under Rules 5 A.B.C., F.R.C.P. and Rule 10 F.R.C. P. | 





9. That petitioner was subsequently tried on a "defected and untrue Indictment,” 
i.e. the Indictment was not signed by the Foreman of the jury which returned the 
Indictment, thus an untrue bill. | 


10. That petitioner was deprived of effective counsel and a fair trial when the 
original complaining witnesses Robert C. Thorpe testified that this petitioner 

was not the man who robbed him and counsel refused to move the court for a ver- 
dict of Acquittal or to dismiss the Indictment. | 

11. That misconduct on the part of Government attorney Likewise deprived peti- 
tioner of a fair trail, i.e., he stated to the trail jury that petitioner had threaten 
and placed fear into witness Robert C. Thorpe. ! 

12. Petitioner was deprived of effective counsel and due process of law, when 
counsel refused to move for a mistrail on the untrue and prejudice statement made 
to the jury by the Government's Attorney. | 
13. Petitioner was likewise deprived of a fair trail and the etfective assistance 


of counsel, when counsel refused to call two witnesses to give testimony in behalf 
| | 
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of petitioner. 
14. Trail court committed prejudice error and deprived petitioner of a fair ver- 
dict from jury, when the court neglected to "instruct the jury on count seven of 
the indictment where:the complainer named in count seven stated that petitioner 
was not the man who had robbed him. 
Therefore it must be conceded taken as a whole that the trail court was either 
without jurisdiction to subject petitioner to trail or that the court lost jurisdiction 
during the trail or that the petitioner was deprived of a fair trail and due process 
within the meaning of the furth, fifth and sixth amendments to the U.S. Constitu- 
tion. Thus a judgment of the petitioner would best serve the interest of justice. 
Respectfully submitted, 


/s/ RICHARD M. JAMES 
Petitioner 


PROOF OF SERVICE 
I, Richard M. James, hereby certify that a copy of the foregoing Motion for 
Judgment of Acquittal was mailed postaged prepaid to Oliver Gasch esq., at his 


address U. S. District Courthouse, Washington, D. C. this date Month and year 


first noticed below. 


/s/ RICHARD M. JAMES 
Petitioner 


Subscribed and sworn to before me this 12th day of Sept. 1958. 


/s/ ALAN B. DAVID 
Deputy Clerk 


[Filed November 14, 1958] 

On this 14th day of November, 1958, came the attorney of the United States; 
the defendant in proper person and by his attorney, Richard A. Mehler, Esquire; 
whereupon the defendant's motion for judgment of acquittal notwithstanding the 
verdict or in the alternative for a new trial coming on to be heard, after argument 
by counsel, is by the Court denied. 

By direction of 
JOHN J. SIRICA 
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Present: Presiding Judge | 

a) United States Attorney Criminal Court # One | 
By Victor Caputy HARRY M. HULL, Clerk 

| Assistant United States Attorney By ! 

| V. Simkalo__ Deputy Clerk | 


Official Reporter 


‘ [Filed November 18, 1958] JUDGMENT AND COMMITMENT 
| On this 14th day of November, 1958 came the attorney for the government 
[ i and the defendant appeared in person and by counsel, Richard A. Mehler, Esquire. 
al IT IS ADJUDGED that the defendant has been convicted upon his plea of not 
| guilty and a verdict of guilty of the offense of | 
ROBBERY | 
as charged in counts 1, 2, 3, 4, 6 and 7 and the court having asked the defendant 
whether he has anything to say why judgment should not be pronounced, and no 
sufficient cause to the contrary being shown or appearing to the Court, 
IT IS ADJUDGED that the defendant is guilty as charged and convicted. 
IT IS ADJUDGED that the defendant is hereby committed to the custody of 
the Attorney General or his authorized representative for imprisonment for a 
period of 
st Five (5) years to Fifteen (15) years on count one; : 
Five (5) years to Fifteen (15) years on each of counts two, bea, four, six 
and seven, said sentences by the counts to run ne and to run con- © 








currently with the sentence imposed on count one. 

IT IS ORDERED that the Clerk deliver a certified copy of this judgment and 
commitment to the United States Marshal or other qualified officer and that the 
copy serve as the commitment of the defendant. | 
: /s/_JOHN J.. SIRICA. 

United States District Judge 


[Filed November 28, 1958] NOTICE OF APPEAL 
Name and address of appellant - D.. C. Jail 200 - 19th St., S. E. ies ci D.C. 
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Name and address of appellant's attorney - None 
Offense - Robbery - D. C. 22-2001 
Concise statement of judgment or order, giving date, and any sentence - five 


to fifteen years November 14, 1958 - 
Name of institution where now confined, if not on bail - D.. C. Jail 200 -19th 
St. S. E., Washington, D. C. vf 


I, the above-named appellant, hereby appeal to the United States Court of 
Appeals for the District of Columbia Circuit from the above-stated judgment. 


November 20th, 1958 /s/ RICHARD M. JAMES 
Date Appellant y 


Attorney for Appellant “ 
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Appeal From the United States District 
Court for the District of Columbia 
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QUESTIONS PRESENTED 


1, Whether in a criminal prosecution the 





testimony of a Government witness to the effect that 


he had been shown "pictures" at police headquarters 





while there for the purpose of identifying the 
accused was unduly prejudicial so as to deny the 
accused a fair trial where the witness actually 
identified the accused as the person who had | 


committed the crime charged and where the accused 


did not take the stand or otherwise place his 


credibility or character in issue, 





2. Whether, assuming arguendo such 


testimony to be harmiess, it ripened into prejudi- 


cial error where in admonishing the jury to disregard 
it the Court unduly drew the attention of the jury 
to and thereby emphasized the prejudicial nature 


of such testimony. 
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The Testimony Regarding The Pictures Shown 
To An Identifying Witness At Police Head- 
quarters Was Prejudicial And Misleading And 
Caused The Appellant To Be Denied A Fair 
ETc olinel ical iefite!iioi fel MolaenitehioMiicen cl nciiitolt teieiot ints 


Conclusion 2 8 ° e ° e ° o o ° ° ° e e 6  e@ # © 


CASES CITED 


Billings v. United States, 42 App. D.C. 413 (1914) 


Hatchet v. United States, 54 App. D.C. 43, | 
293 F. 1010 (1923) . . 1... 2 2 2 2 0 ww 


Jackson v. District of Columbia, 125 A.2d 50, 
(D. CG. Mun. App. 1956) OO Oe Oe ere Een Te. : 





Robinson v. United States, 57 App. D.C. 143, 
LORE LA ASO AO 2 Up Peer ey veil wiineiic) leshicl wee b 


Smith v. United States, 67 App. D.C. 251, 
SAE 2A SOM LOS 7s) re iois sel dol Sol) lebiuel: wetiei lie 


MISCELLANEOUS 





1 Wigmore, Evidence, Sec. 57 (3 ed. 1940) 
1 Wigmore, Evidence, Sec. 194 (3 ed. 1940) 
3 Wigmore, Evidence, Sec. 921 (3 ed. 1940) 


6 Wigmore, Evidence, Sec. 1904 (3 ed. 1940) 








IN THE 
UNITED STATES COURT OF APPEALS 


For the District of Columbia Circuit 


Richard M. James, Appellant, 
Vv. 


United States of America, Appeliee. 


Appeal From tue United States District 
Court for the District of Columbia 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of conviction and 
commitment entered November 18, 1958 by the United States 
District Court for the District of Columbia. This Court has 


jurisdiction under Title 28, Section 1291, United States Code. 


STATEMENT OF THE CASE 


The appellant was indicted May 26, 1958 for seven 


robberies all of which were alleged to have been perpetrated 


on December 23, 1957 (J.A. 1-3) and to all of which the 





appellant pleaded -not- guilty (J.A.-3).— Trial commenced June 19,--— 








1958 and at the close of the Government's case the District 
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Court directed a judgment of acquittal on the Fifth Count 


Ld 


(J.A. 35). The appellant did not take the stand (J.A. 39) 
nor did he otherwise place his credibility or character in 


issue, 


In its verdict returned June 23, 1958, the jury 
found the appellant guilty on Counts one, two, three, four, 
six and seven (J.A. 47-48). The appellant's motion for 
judgment of acquittal notwithstanding the verdict or in the 
alternative for a new trial was denied by the Court on 
November 14, 1958 (J.A. 50). On November 18, 1958 the judg- 
ment of conviction appealed from was entered in conjunction 
with an order of commitment sentencing the appellant to 
imprisonment for a period of five years to fifteen years on 


each of Counts one, two, three, four, six and seven, to run 


concurrently (J.A. 51). 


During the course of the trial, the witness Crossen 


who had been called by the Government testified as follows 


(J.A. Ke), pe 


"Q. Mr. Crossen, the night this happened, 
did you go to Headquarters? A. I did, 


"Q. And at Headquarters, did you view a 
lineup? Do you know what a lineup is? 
A. Well, I have been to a lineup before, I 
have been in a lineup before, but at this 
time it was different because we was just 
down there to identify the pictures. 


"Q. Did I understand you to say you had 
been in a lineup yourself? A. I had, 


"Q. So you know what a lineup is? 
A. Yes. We had been under lights. 


"Q. Did you view a lineup the 23rd of 
December after this occurrence? A. Well, 
I viewed the pictures that was shown to us," 


On the basis that this testimony was prejudicial 


appellant's counsel promptly moved the Court to declare a 











mistrial (J.A. 19). The motion was denied and the Court 
admonished the jury thus (J.A. 20): 
"THE COURT: Now, Ladies and gentlemen 

of the jury, during the cross examination 

of this witness, Mr. Hughes asked the follow- 

ing question, and this is according to the 

Reporter's notes here; 'Did you view a 

lineup the 23rd of December after this 

occurrence? Answer; Well, I viewed the 

pictures that was shown to us.' The Court, 

you will recall, told you to disregard that 

answer because it was not responsive to 

Mr, Hughes' question, [I again tell you to 

disregard it, and I also state to you at 

this time that the witness did not say in 

his answer that he viewed any picture of 

this defendant, I will ask you to erase 

that completely from your mind, It is not 

in the case," 

Exception was immediately made to the Court's admoni- 
tion on the ground that ic unduly focused the attention of the 
jury to evidence already argued by appellant to be prejudicial. 
After a bench conference on this point, the Court overruled 
appellant's objection and continued with the trial (J.A, 20-21). 
At the close of the whole case appellant renewed his motion for 


a mistrial which was again overruled (J.A. 37). 


In his post-trial motion above mentioned, appellant 
further urged that both the evidence concerning the pictures 
and the Court's admonition to the jury in respect thereto 
constituted prejudicial error. This appeal followed the denial 
of that motion and the entry of the judgment of conviction 


and commitment, 


STATEMENT OF POINTS 


1. That the testimony of the witness George L. Crossen 
with respect to "pictures" that had been shown to him for the 
purpose of identification and which he had viewed at police 


headquarters was prejudicial and misleading and caused appellant 














‘to be derfied a fair and impartial trial. 





2. That by his statement to the jury intended as an 
admonishment to disregard the evidence with respect to the said 


"pictures" the Court erred in that such statement served rather 


to emphasize and to unduly direct the jury's attention to the 


nature and the extent of such prejudicial evidence. 


SUMMARY OF ARGUMENT 


Appellant takes the position that the testimony given 
by the Government's witness Crossen, implicit in which was the 
idea that appellant had a criminal record, was prejudicial and 
denied him a fair trial. Appellant further contends that the 
attempt of the Court to cure the error by telling the jury to 
disregard the disputed testimony only served to further emphasize 


and to aggravate its prejudicial nature. 


ARGUMENT 


The Testimony Regarding The Pictures Shown To An 
Identifying Witness At Police Headquarters Was 
Prejudicial And Misleading And Caused The Appellant 
To Be Denied A Fair Trial. 


This appeal rests upon settled law: That in a 
prosecution for a particular crime, evidence of another crime 
independent of that with which the defendant stands charged, 
or, where not placed in issue by the defendant, evidence to 
prove his character, disposition, capacity or habit is 
inadmissible for reasons of Auxiliary Policy dictating against 
confusion of the issues, causing of unfair surprise, and 
creating of undue prejudice, The rationale of the rule is 
irresistible. As Wigmore puts it in relation to circumstantial 
evidence, 6 Wigmore, Evidence, Sec, 1904 (3 ed. 1940): 

"Circumstantial evidence, concededly 


relevant, may nevertheless be 
excluded by reason of the-general———_-———______—____________ 














principle that the probative usefulness 
of the evidence is more than counter- 
balanced by its disadvantageous effects 
in confusing the issues before the jury, 
or in creating an undue prejudice in 
excess of its legitimate probative weight. 
In-either case, its net effect is to 
divert the jury from a clear study of the 
exact purport and effect of the evidence, 
and thus to obscure and suppress the 
truth rather than to reveal it," 


And in relation to defendant's moral character, 


3 Wigmore, Evidence, Sec. 921 (3 ed. 1940): 


"The reason for exclusion in the case 
o£ a criminal defendant is that he may 
be found guilty on the present charge, 
not becaise he is believed to be 
guilty, but because his bad character 
may be thought by the jury to deserve 
punishment or to deprive an erroneous 
verdict of its moral injustice." 


And again in relation to defendant's character, 
1 Wigmore, Evidence, Sec, 57 (3 ed. 1940): 


"This policy of the Anglo-American Law 
is moxe os Less due to the inborn 
sporting instinct of Anglo-Normandom-- 
the instinct of giving the game fair 
play even at the expense of efficiency 
of procedure, This instinct asserts 
itself in other departments of our 
trial-law to much less advantage. But, 
as 4 pure question of policy, the 
doctrine is and can be supported as 
one better calculated than the opposite 
to lead to just verdicts. The deep 
tendency of human nature to punish, not 
because our victim is guilty this time, 
but because he is a bad man and may as 
well be conclemed now that he is caught, 
is a tendency which cannot fail to 
operate with any juxy, in or out of 
Court. There are also indirect and 
more subtle disadvantages." 


And in relation to particular bad acts to show the 
defendant's character, 1 Wigmore, Evidence, Sec. 194 (3 ed. 1940): 
"The reasons thus marshalled in various 

forms are reducible to three: (1) The 


over~strong tendency to believe the 
defendant guilty of the charge merely 











acts; (2) The tendency to condemn, not 
because he is believed guilty of the 
present charge, but because he has 
escaped unpunished from other offences; 
both of these represent the principle 
of Undue Prejudice; (3) The injustice 
of attacking one necessarily unprepared 
to clemonstrate that the attacking 
evidence is fabricated; this represents 
the principle of Unfair Surprise, 


* * * * 


"The rule of exclusion thus expounded 

is so firmly established that it would 
be held to prevail even in jurisdictions 
where no express enunciation of it has 
been made, It is constantly assumed or 
laid down in the rulings which expound 
all the ensuing distinctions arising 
from the use of conduct to evidence 
Intent, Plan, or some other fact than 
Moral Character," 


The rule found its expression in the District of 
Columbia and has always been considered authoritative in this 
jurisdiction. See Billings v. United States, 42 App. D.C. 413 
(1914); Hatchet v. United States, 54 App. D.C. 43, 293 F. 1010 
(1923); Robinson v. United States, 57 App. D.C. 143, 18 F.2d 185 
(1927); Smith v. United States, 67 App. D.C, 251, 91 F.2d 556 


(1937); Jackson v. District of Columbia, 125 A.2d 50 (D. C. Mun. 
App. 1956). 


Most closely analogous on the facts is Billings, supra, 
There the detective called by the Government as a witness 
testified that he had exhibited to the defendant at police 
headquarters a picture handed the witness "by one of the men 
in the gallery." In holding this evidence prejudicial, the 
Court stated; 


"The fact in issue was the guilt, or 
innocence of the defendant of the 
crime charged, and the presumption 
of innocence attended him at the 
trial, And yet the jury were clearly 
given to understand that he was a 
man with a criminal record, The 

F LTanguage used by the detective was ==” 
talismanic. Undoubtedly the jury 














understood that the 'gallery' referred 
to was the 'Rogues' Gallery' and 
appreciated to the fullest extent the 
allusion to the photograph which the 
detective had shown the defendant," 

Likewise, the language used by the witness Crossen in 
the instant case was talismanic. He referred to having been at 
headquarters "to identify the pictures" which he distinguished 
from what he had experienced before in viewing or in being 
included in a "lineup.'' He stated further that there he "viewed 
the pictures that was (sic) shown to us."' He said all of this 
while cast in the roll of an identification witness and he 


said it after he had actually identified the defendant who sat 


at counsel table as the person who had robbed hin, 


In these circumstances there can be no doubt that the 
jury associated "headquarters," "pictures," and "lineup," as 
it was held the jury associated "gallery" in Billings, with a 
prior criminal record, It is a fair assumption that jurors 
today are more sophisticated in the methods of police investiga- 
tion and procedures than they were when Billings was decided, 
All the more reason, then, for the jury in the instant case to 
have "appreciated to the fullest extent the allusion to the 


photograph" about which the witness testified, 


It has often been said in similar situations that, 
while an experienced Court might well be able to exclude such 
evidence from its mind in considering the guilt or innocence 
of the accused, it is too much to expect of the jurors. In 
admonishing the jury as the Court did in the case at bar, the 
error was compounded for the language used by the Court could 
only have served to emphasize what the jury must have already 


concluded; namely, that the appellant was guilty of prior acts 


of misconduct and had on previous occasions skirmished with the 





law. 





The appellant, then, was shrouded with the suspicion 
that necessarily arose from such a conclusion and it follows 
that in this climate he could not have had a fair trial. 


CONCLUSION 


For the foregoing reasons it is respectfully submitted 


that the judgment of the District Court should be reversed. 


Respectfully submitted, 
RICHARD A. MEHLER 


2121 K Street, N. W. 
Washington 7, D. ¢C. 


Counsel for Appellant 
(Appointed by this Court) 
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QUESTIONS PRESENTED 


In the opinion of the appellee the following questions are 
presented: 

1. When during the cross-examination, a Government wit- 
ness refers to “the pictures” shown him at police headquarters, 
but never states that he viewed a picture of appellant, is it 
not true that no error resulted from such testimony? 

(A) Is this not particularly true when earlier in the trial, 
the prosecutor, at the bench, specifically warned the defense 
that pictures had been shown at police headquarters to those 
persons witnessing the robberies? 

(B) Is this not also true in light of the court’s immediate 
withdrawal of such testimony from the jury, as well as the 
court’s later and additional admonishment to the jury that 
they should completely erase such testimony from their minds? 


(X) 
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B. Testimony regarding the photographs 
Statute involved 


The testimony regarding pictures was in no way prejudicial to 
appellant particularly in light of the court’s immediate with- 
drawal of such testimony from consideration by the jury 

Conclusion 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14847 


RicHarp M. JAMES, APPELLANT, 
v. 
UnitTEep StTaTES OF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On May 26, 1958, a seven-count indictment was filed in the 
District Court charging appellant with robbery in each count 
(Crim. 541-58) (J.A. 1-3). A plea of not guilty was entered 
by appellant on May 29, 1958 (J.A. 3), and on June 14, 1958, 
trial by jury commenced (J.A. 4). During the course of the 
trial, on motion of appellant and with no objection on the part 
of the Government, the court granted a verdict of acquittal as to 
Count Five of the indictment (J.A. 35-36). On June 23, 1958, 
the jury found appellant guilty on the remaining six counts 
(J.A. 47-48). Appellant, on September 12, 1958, filed a “Mo- 
tion for Judgment of Acquittal” (J.A. 48-50). The motion, 
treated as a motion for judgment of acquittal notwithstanding 
the verdict or in the alternative for a new trial, was denied by 
the court on November 14, 1958 (J.A. 50). On that same date, 
appellant was sentenced to serve a term of imprisonment of 
from five to fifteen years on each of the six counts, the sentence 
by the counts torun concurrently (J.A. 51). 


(1) 
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The trial 
A. Testimony in general 


At approximately 3:15 to 3:20 a.m. on the morning of De- 
cember 23, 1957, appellant and two other men were present in 
@ rooming house located at 234 E. Street, Northeast (J.A. 
4-5). In the basement of the premises a social gathering was 
taking place, attended by some thirty-five to forty people (J.A. 
5). The main attraction of the fete was apparently a “skin” or 
card game (J.A. 5). The three men, on being seen by Henry 
Holmes, an occupant of the rooming house, all requested a 
glass of water (J.A. 5). On having their request fulfilled, ap- 
pellant and his companions departed from the premises (J.A. 
5). 

About five to ten minutes later, appellant and the other two 
men returned, and knocked on the door to the premises (J.A. 
5). Mr. Holmes opened the door and found himself facing two 
pistols in the hands of appellant’s companions (J.A. 5). Ap- 
pellant was carrying a shopping bag (J.A.5). Holmes was told 
to keep quiet, and first taken into the dining room where “one 
of the boys snatched the wire out of the telephone” (J.A. 5). 
Holmes was then taken to the basement, and everyone in- 
formed by one of the robbers that “it was a stickup” (J.A. 6, 
11, 12, 17, 25, 28,32). One of the guests in the basement tried 
to escape by a side door, and as he did a shot was fired at him 
(J.A. 28, 11, 13, 16, 17, 18, 25, 32). The trio of robbers then 
“started to searching people, taking people’s money out of their 
pockets and making them lay on the floor” (J.A. 6). Approxi- 
mately four hundred dollars was taken from one Leroy Slater 
{J.A. 10); nineteen dollars from one James Lancaster (J.A. 
11); one hundred twenty-two dollars from one Henry Taylor; 
ten dollars from one George L. Crossen (J.A. 18) ; twenty-five 
dollars from one Seresa Jacob Coleman (J.A. 25); and five 
hundred ninety dollars from one Robert C. Thorpe (J.A. 32). 
The money was collected by appellant and placed in the shop- 
ping bag he had been carrying (J.A. 5, 6, 11, 13, 18, 25-26, 28-29, 
32).* 


2One of the witnesses at trial, Waverly Anderson, when identifying ap- 
pellant as one of the robbers, testified that he had known appellant for a 
period of ten to twelve years (J.A. 29). 
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Sometime later, after appellant and his fellow robbers had 
left the premises, the police arrived (J.A. 9, 27), and were 
given descriptions of appellant (J.A. 9, 23, 27). As a result 
of the descriptions and an ensuing investigation, Officer Wal- 
lace K. Valentine went to the address where appellant was 
supposed to be living (J.A. 23-24). Appellant’s wife was 
found at the address, but appellant was not there (J.A. 24). 
Several more trips were subsequently made to the premises, 
but the officer was unable to find appellant at home (J.A. 24). 
On April 3, 1958, one of appellant’s victims, Henry Taylor, 
was contacted by Officer Miller A. Dixon, and made a trip to 
Pittsburgh, Pennsylvania with the officer (J.A. 13, 30). After 
their arrival in Pittsburgh the officer and Mr. Taylor attended a 
preliminary hearing conducted by the United States Commis- 
sioner in that city (J.A. 15, 201). Taylor, at the hearing, 
identified appellant as one of the men participating in the 
robbery of December 23, 1957 (J.A. 13, 30). 


B. Testimony regarding the photographs 
During the cross-examination of Henry Holmes the follow- 


ing colloquies took place (R. 24-25) : 


Mr. HucHes. How long after December 23 was it that 
you talked to Detective Dixon? 

Mr. Hotmes. It might have been a week, might have 
been more. 

Mr. Hugues. When did you first talk to Detective 
Dixon? 

Mr. Hotes. The first time he came to the house and 
showed me some pictures. 

Mr. HucHes. He came to your house. 

Mr. Houmes. Yes. 

Mr. Huaues. Now, after that visit by Detective 
Dixon, did you go down to police headquarters at any 
time? 

Mr. Hotmes. Yes, I went down to police headquar- 
ters the same—— 

Mr. Caputy. Just a moment. 

The Court. Approach the bench. 

(At the Bench.) 

















4 


Mr. Caputy. I think you are going to run into diffi- 
culty looking at pictures Mr. Hughes. 

The Court. You better be careful. 

Mr. Hucues. I will limit it to the lineup. 

Mr. Caputy. You better be careful how you word 2, 
because I think pictures were shown. 

Mr. Hucues. I purposely got off it when he volun- 
'teered that information. My question didn’t call for 
that. 

The Court. I don’t know how it came up. You bet- 
ter be careful now. I think you ought to be careful. 
[Emphasis supplied. ] 


As cross-examination of Holmes continued, no further diff- 
culty was encountered, for when asked whether he had gone to 
headquarters and viewed a lineup, Holmes simply responded, 
“No” (R.30). | 

Later, however, during the cross-examination of George L. 
Crossen, the defense previously having been made aware by 
the prosecutor that pictures had been viewed at police head- 
quarters (R. 25), the following took place (J.A. 19-20): 


Mr. HucHes. Mr. Crossen, the night this happened, 
did you go to Headquarters? 

Mr. Crossen. I did. 

Mr. Hucues. And-at Headquarters, did you view 
a lineup?. * * * 


* * * * * 


Mr. HucHes. Did you view a lineup the 23rd of De- 

cember after this occurrence? 

Mr. Crossen. Well, I viewed the pictures that was 

shown to us. 

Mr. Hucues. Now, if Your Honor please, I don’t 

think the answer is responsive. 

The Court. I will tell the jury to disregard that re- 
mark. It was not responsive to the question. So the 
| jury will disregard that answer entirely. [Emphasis 

supplied. |] 


Appellant requested a mistrial (J.A.:19), but the prosecutor 
pointed out, in effect, that the witness had not stated that he 
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had viewed appellant’s picture, but only pictures in general 
(J.A. 20). The motion for mistrial was denied (J.A. 20), and 
the court addressed defense counsel at the bench (J.A. 20): 


The Court. I will adjourn for lunch after I tell the 
jury this (i.e., to again ignore Crossen’s answer). Do 
you have any objection to my telling the jury this? 

Mr. Hucues. No. 

The Court. I am going to repeat the question and 
answer. 

(In Open Court.) 

The Court. Now, ladies and gentlemen of the jury, 
during the cross-examination of this witness, Mr. Hughes 
asked the following question, and this is according to 
the Reporter’s notes here: “Did you view a lineup the 
23rd of December after this occurrence? Answer: Well, 
I viewed the pictures that was shown to us.” The 
Court, you will recall, told you to disregard that answer 
because it was not responsive to Mr. Hughes’ question. 
I again tell you to disregard it, and I also state to you at 
this time that the witness did not say in his answer that 
he viewed any picture of this defendant. I will ask you 
to erase that completely from your mind. It is not in 
this case. [Emphasis supplied. ] 

The defense, having just consented to an additional state. 
ment by the court to the jury, that they should ignore Crossen’s 
answer, now objected (J.A. 20-21) : 


(At the Bench.) 

Mr. HucuHes. Your Honor, I would like to take ex- 
ception to the remark made by Your Honor to the effect 
that the witness did not testify that he was shown the 
defendant’s picture at Headquarters. We think that 
focuses undue attention and importance on the wit- 
ness’s testimony. 

The Court. Well, I first of all asked if you objected 
tomy reading the question and answer. 

Mr. Hucues. But then Your Honor added—— 

The Court. That he did not testify.: [Emphasis 
supplied. ] 
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STATUTE INVOLVED 


Title 22, District of Columbia (1951 Ed.), Section 2901, 
provides: 


Whoever by force or violence whether against re- 
‘sistance or by sudden or stealthy seizure or snatching, 
or by putting in fear, shall take from the person or im- 
mediate actual possession of another anything of value, 
is guilty of robbery, and any person convicted thereof 
shall suffer imprisonment for not less than six months 
nor more than fifteen years. 


SUMMARY OF ARGUMENT 


Prior to the witness’ complained of answer, regarding “the 
pictures” he had viewed at police headquarters, the prosecu- 
tor gave warning to the defense that it had best proceed care- 
fully in its question regarding events at headquarters, since 
pictures had been exhibited there. The defense, with this 
warning in mind, chose to examine Mr. Crossen concerning 
his visit to headquarters, and as to whether or not the witness 
had viewed a lineup. Crossen had not viewed a lineup, but 
did see “the pictures that was shown to us.” 

The answer of Crossen did not constitute error, for the wit- 
ness never stated that he had, at any time, identified a picture 
of appellant from “the pictures” shown to him. In addition, 
the court properly directed the jury to disregard the answer 
and erase it completely from their minds. The jury is presumed 
to have followed that admonition. Pennsylvania v. Roy, 102 
US. 451, 458, 26 L. Ed. 141 (1880). 


ARGUMENT 


The testimony regarding pictures was in no way prejudicial 
to appellant particularly in light of the court’s immediate 
withdrawal of such testimony from consideration by the 
jary | 


The general rule of law, which appellant contends was vio- 
lated by the answer of George L. Crossen during cross-examina- 
tion by defense counsel, is set forth in Hatchet v. United States, 
54 App. D.C. 43, 45, 293 F. 1010 (1923), where this Court, 
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citing from Ryan v. United States, 26 App. D.C. 74 (1905), 
stated: 


That evidence tending to show that an accused per- 
son has committed or attempted to commit, another 
crime, wholly independent of that with the commission 
of which he stands charged, is inadmissable. 


* * * * * 


No matter how depraved an accused person may be, 
he must be tried upon competent evidence of the crime 
charged. His character cannot be shown by the prose- 
cution, unless he himself first puts it in issue. 


In both the Hatchet case, supra, and in Billing v. United 
States, 42 App. D.C. 413 (1914), this Court found the rule 
recited above to be violated when testimony on behalf of the 
Government was allowed to be given, regarding pictures of a 
defendant on trial, which pictures were part of what is com- 
monly called, the police “rogues gallery.” In the Billings case 
(p. 414), the assistant district attorney, in his opening state- 
ment, “over the objection of the defendant, told the jury that 
when the defendant was arrested he gave the name of James 
C. Billings, and that after he had been taken to police head- 
quarters a photograph was shown him by a detective, who 
asked him whether it was his photograph; that, when he an- 
swered ‘No,’ the detective said: ‘You certainly have a double 
then; that certainly is your photograph.’” When the detec- 
tive took the stand he “then testified that, after the defend- 
ant’s picture had been taken at police headquarters, a picture 
was handed the witness ‘by one of the men in the gallery,’ 
which the witness exhibited to the defendant, and that the wit- 
ness said: ‘What have you got to say now? Do you still say 
that you have never been arrested before?’ that the witness 
did not answer.” This Court in reversing the conviction, held 
(p. 416): 

* * * the jury was clearly given to understand that 
he [appellant] was a man with a criminal record. The 
language used by the detective was talismanic. Un- 
doubtedly the jury understood that the “gallery” re- 
ferred to was the “rogues gallery,” and appreciated to 
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| the fullest extent the allusion to the photograph which 
the detective had shown thedefendant. 


In the Hatchet case, supra, the opinion (p. 44) discloses that 
“Tajmong the witnesses for the government were two police 
officers, who, over the objection and exception of the appellant, 
were permitted to testify to a conversation with appellant sub- 
sequent to his arrest * * *.” One of the officers, named Em- 
brey, was then allowed to testify that (p. 44): 


“He [Hatchet] denied that he had ever been arrested 
' before, and the photographer got a picture by the name 
of John Brown out of the gallery.” That after obtain- 
‘ing this picture the officers took appellant into the in- 
spector’s office, where the picture was shown him, “and 
the inspector told him that he was under the name of 
'Brown, and the fingerprints compared and everything, 
and finally he admitted it was him.” 


In the instant case, unlike the situations in Billings and 
Hatchet, the Government in no way attempted to introduce 
such incompetent evidence, to wit, “that [appellant’s] picture 
adorned the rogues gallery,” or, “in other words that, with 
criminal propensities, [appellant] had operated elsewhere 
***” Hatchet v. United States, supra, at p. 45. Rather, 
as the defense began its probing of Henry Holmes, regarding 
events at police headquarters, the prosecutor interrupted the 
questioning, approached the bench, and gave full warning to 
the defense that it was entering upon dangerous ground (R. 
25): 


Mr. Caruty. I think you are going to run into diffi- 
culty looking at pictures Mr. Hughes. 
The Court. You better be careful. 
Mr. Hucxes. I will limit it to the lineup. 
Mr. Caputy. You better be careful how you word it 
_ because I think pictures were shown (i.e., at police head- 
quarters. [Emphasis supplied.] 


But during the later examination of George L. Crossen by 
the defense, this witness was also probed regarding events at 
police headquarters. Asked whether or not he had viewed a 
lineup on the date of the robbery, Crossen replied (J.A. 19): 
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“Well, I viewed the pictures that was shown to us.” The an- 
swer was unresponsive to the question, and the court immedi- 
ately informed the jury to that effect, stating (J.A. 19): “*** 
the jury will disregard that answer entirely.” In addition, no 
mention was ever made that Crossen saw and identified any 
picture of appellant or that the pictures shown him were part 
of a “rogues gallery.”” Indeed, Crossen’s only testimony at trial 
regarding the identity of appellant as one of the robbers, was 
his “face to face” identification of appellant in the courtroom 
(J.A. 18), and his testimony pertaining to the brief description 
of appellant he had given the police apparently from memory 
following the robbery (J.A. 22-23). From such circumstan- 
ces, as distinguished from the framework of facts constituting 
error in the Billings and Hatchet cases, supra, it is clear that 
appellant was in no way prejudiced by reason of Crossen’s 
answer. 

| Appellant complains, however, that the court erred in re- 
| _peating to the jury that the matter of Crossen’s answer was en- 
tirely withdrawn from their consideration (J.A.20) : 


* * * T again tell you to disregard it, and I also state 


to you at this time that the witness did not say in his 
answer that he viewed any picture of this defendant. 
I will ask you to erase that completely from your mind. 
It is not in this case. 


The record discloses that appellant agreed to the second 
cautionary admonition to the jury, prior to its being given 
(J.A. 20). But appellant contends that the court committed 
reversible error in telling the jury that Crossen did not say that 
he had viewed any picture of appellant. The contention is 
without merit. When the full import of the court’s remarks are 
taken within their complete context and meaning, it is clear 
that the court was properly making very certain that the 
|. “error” now complained of would not occur. The jury was 
being told in the most explicit manner that Crossen had not 
seen a picture of appellant in the photographs shown to him. 
This procedure received approval in United States v. Curzio, 
179 F. 2d 380 (3 Cir. 1950). In that case, a Government wit- 
ness on cross-examination was asked, “Had you ever seen the 
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defendant prior to July 20, 19452’ The witness started to 
answer, “His police photograph * * *.” At that point he was 
stopped by the objection of defense counsel. The court there- 
upon informed the jury that what the witness had started to say 
was not responsive to the question, and stated (p. 381): 


* * * I not only urge you, but I direct you and I 
earnestly urge you to brush it from your minds, be- 
cause it has nothing to do with this case. 


Later, the court again admonished the jury (p. 381): 


You will recall that one of the witnesses for the Gov- 
ernment, in the early stages of the case, when he had 
been asked if he had ever been or known the defendant 
here before, made some reference to having seen a po- 
lice photograph. I told you at that time to disregard 
that testimony completely, and I hope you did. Weare 
trying the case here on the evidence here in this court- 
room and not on anything else, and there is no evi- 
dence in this case that Mr. Curzio has a police record or 
that he has ever been convicted of any crime before, so 
wipe that out of your minds completely. 


The appellate court, affirming the judgment of conviction, 
commented favorably on the propriety of the lower court’s 
procedure (p. 381): 


_ Taking no chances on the jurors overlooking his early 
direction, the Court again carefully and tactfully cov- 
ered the happening in his charge. 


The only distinguishing characteristic between the forego- 
ing and the instant case is that in the instant case the jury was 
twice directed, but not charged on the matter. This procedure 
was equally proper, however, since “the trial Judge clearly and 
specifically made it plain to the jury that these matters were 
entirely withdrawn from their consideration. No further in- 
struction along this line was requested by [appellant],? and 
indeed, nothing further was required.” McClain v. United 
State, 224 F. 2d 522, 525 (5 Cir. 1955) ; Marsh v. United States, 
82 F. 2d 703, 704 (3 Cir. 1936). The jury is presumed to have 


* See J.A. 39. 
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followed that admonition. As was stated by the Supreme 
Court in Pennsylvania Co. v. Roy, 102 U.S. 451, 458, 26 L. 
Ed. 141 (1880): 


The presumption should not be indulged that the 
jury were too ignorant to comprehend, or were too un- 
mindful of their duty to respect, instructions as to mat- 
ters peculiarly within the province of the court to 
determine. It should rather be, so far as this court is 
concerned, that the jury were influenced in their verdict 
only by legal evidence.* 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 


Ouiver GAscH, 
United States Attorney. 
Car W. BELCHER, 
WattTer J. BONNER, 
Assistant United States Attorneys. 


* See also Cavness v. United States, 187 F. 2d 719, 722 (9 Cir. 1951), cert. 


denied, 341 U.S. 951, 95 L. Ed. 1374, 71S. Ct. 1019 (1951). 
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